











NEW-YORK, FEBRUARY, 1847. 


[Montaty Part. 





BANKER’S CHEQUES. 


A very respectable text. writer,* lays 
down the followmg’ rules with’ respect to 
cheques on ‘bankers :—“‘ Where a cheque 
is delivered to thé’ banker of the holder for 
the purpose of obtaining payment, the 
banker has the same time to present it as 
a fresh holder would have had, ‘viz., the 
whole of the business hours of the day, 
next after that on which he receives it.” 
According to a recent’ English decision of 
the Court of Common Pleas, the assump- 
tion that a fresh holder would have an ad- 
ditional day, though true as regards a bill 
or note, is erronéous as respects a bank- 
er’scheque. No additional time is in gene- 
ral allowed for presenting a cheque through 
a banker, any more than if it remained in 
the hands of the payee, and if it be not 
presented for payment during business 
hours on the day followihg that'on which 
it has beer received, the drawer is dis- 
charged, and thé loss ‘falls on the payee, 
if the banker fails with the money’ of 
the drawers in his’ hands, after the time 
when'the cheque should: have been pre- 
sented. : 

In the case in which the fon of law 
was thus determined, the undisputed facts 
upon which it arose were simply ‘as fol- 
low:—The defendant handed to ‘the 
plaintiff, in the afternoon of Tuesday the 
10th March,a chéque drawn by the defend- 
ant on Young & Son, his bankers. On 
the morning of Wednesday, the 11th of 
March, the’ plaintiff paid his cheque into 
the bank of Whitmore & Co., by whom 
it is presénted to Young & Son, on the 
moriing 6f Thursday the 12th March, and 





* Roscoe's Treatise on Bills. 
+ Alexander v. Burchfield, 7 M. & G. 1061. 
VoL. Vv. 





dishonored,’ Young & Son having’ that 
morning stopped Pexmpent The Fetond- 
ant had ample funds in the hands of Young 
& Son, and if the cheque had been pre- 
sented to them during business hours on 
Wednesday, it would have been paid. 
The substantial question was, whether, 
under these' circumstances, the drawer or 
the payee was bound to bear the ‘loss? 
It was admitted on all hands, that if a 
cheque drawn upon a banker living in the 
same town, is presented on the day follow- 
ing that on which it is received from ‘the 
drawer, it must be considered to have been 
resented within a reasonable time; but. 
it was contended for the plaintiff, that if 
the holder of a cheque desires to procure 
payment through his bankers, he is enti- 
tled to keep it during’ the day he receives 
it, to pay it the next day to his banker, and 
the banker to present it to the drawee.on 
the following day. In other words, that 
the holder has one day more for present- 
ing a cheque through his banker than if 
he presented it himself. Hon 
In the course of the argument, several 
cases were cited relating to bills of ex- 
change, as well as cheques, but the case 
which came nearest to that under consid- 
eration, and the only one referred to in the 
judgment of the court, was Richford v. 
Ridge, 2 Camp. 537: Inthat case, the 
holder of the cheque had discounted it with. 
a banker in the country, by whom it was 
sent up on the following day to his Lon- 
don correspondents, who presented the 
day after they received it, but in the mean 
time, the party on whom it was drawn 
had become insolvent. In that case it was 
held, that the payee and not the banker, 
was bound to incur the loss, but the court 
ofcommon pleas distinguished that case 
from Alexander y. Birchfield, on the ground 
that the defendant, by discounting his 
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cheque in the country, must be taken to 
have assented to that being done, which 
was the usual and necessary course to 
produce payment of the cheque. The 
other cases cited,-only established, that in 


the case of a ied €xchange, one aa 
more is allowed fox’ giving notice of di 
lhioner ie wizive ill as phesentid! through} 


a banker, than if presented by the’ party 
himself, but no case was adduced to show 
that any additional time was allowed un- 
der such circumstances for presenting the 
bill for payment, which would have been 
more in point. bo 
judgment of the court on the ques- 
tion of law was delivered, after: considera; 
tion by the late Chief Justice, Tindal, 
who after remarking on the absence. of 
evidence of any course of dealing between 
the parties from which a contract, could 
be implied, and of authority to show. that 
_ the drawer was, bound to pay, proceeded 
to. observe, under the circumstances dis-, 
closed, “‘ we cannot feel ourselves justified 
inlaying it down as.a rule of law, that; 
the holder of a cheque is entitled to, one, 
day more for presenting it, by passing it 
through his bankers, nor can. we see that 
such rule is called for asa matter of ex- 
pediency or of pressing convenience. In 
the case of a cheque, the holder does not; 
lose his remedy against the drawer, by 
reason of non-presentment within any pre- 
scribed time after taking it, unless the in-, 
solvency of the party on, whom it has, 
been drawn has taken place in the. in-, 
terval; that is, unless there is an actual 
loss to the drawer, -And_ the. instances 
of any such loss: happening by reason 
of the insolvency of the drawee’s taking 
place, during the additional, time for pre- 
sentment which is claimed and contended 
for onthe part of the plaintiff, are. pro; 
bably so very fewin the course of mercan- 
tile concerns, that it can scarcely’ be said; 
to be an evil calling for an extension. of 
the time of presentment; more particu- 
larly as the party who receives the cheque;, 
may always protect himself against any 
danger of the insolvency of the drawee,, 
where he intends the cheque, to _, pass 
through his banker’s, by stipulating that 
his bankers’ names shall be crossed upon, 
the cheque, which would amount. to,an, 
agreement,.on the part\of the drawer. of, 


Solicitor and client—sales of an estate. 





the cheque that the usual course of pre- 


™ 





sentment through a banker, should be ob- 
served,” upon these grounds the court de- 
termined that the verdict taken for the 
defendant should stand ; and in effect, that 
the payee of the cheque had, under the cir- 
cumstances of thé gase, no remed y“agaiust 
the drawete> » | ae d—ufie 





PRIVILEGED COMMUNICATIONS. 


SOLICITOR AND CLIENT—-SALE OF AN ES- 
TATE, 


Ir will be seen by the following opin- 
ion \of Lord,,Chancellor.. Lyndhurst, re- 
orted in, Carpmael.v,. Powts, 4th part 
hillip’s. Rep. 687, that, the, privilege of 
communications, . between; solicitor and 
client, extends to -all, matters within the 
scope of the ordinary duties of a solici- 
tor, The sale of an estate is deemed one 
of such matters, | ietscl 
Lynpuurst, Chancellor.—I am of opin- 
ion that.the privilege extends to all.com- 
munications, between, a, solicitor, as such, 
and his client, relating to matters within 
the ordinary, scope. of, a, solicitor’s duty, 
Now, it.cannot be denied, that it is an or- 
dinary part.of a solicitor’s, business to treat 
for the sale or purchase of estates for his 
clients. , For.some purposes, his interven- 
tion is indispensable in, such transactions : 
he is to. draw. the agreements, to investi- 
gate the title, to, prepare the conveyance. 
All these things are in the common course 
of his, business. , ; But it; is, said. that, the 
fixing, of a reserved, bidding and other 
matters connected with. the,sale, are not 
of that character,;inasmuch, as they might 
be entrusted equally well to any one else. 
It is impossible, however, to split the du- 
ties, in £ gp Mier without getting into 
inextricable..confusion,. I consider them 
all parts of; one transaction—the sale. of 
an estate ;,,and that,a-transaction in which 


solicitors,are ordinarily employed by their 


clients, ... That being the case, I consider 
that all, communicationgwhich may. have 
taken place between the witnesses and 
his .clhent in, reference to that tran- 
saction, are. privileged—-the decision of 
the.. Master ofthe Rolls was therefore. af-, 
firmed. 

See Walker y..,Wildman, 6 Madd. 
ty Pr a a ’ ” Bp 
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U. S. District Court. 


PORTLAND, MAINE, 
IN EQUITY. 


Before the Honorable ASHER WARE, District 
Judge. 


Wiritiam Ferson v. Zesuton Sancer 
et als—October Term, 1845. 


In a bill by the purchaser for fraud irf the sale of a 
chattel, charging that the purchase was made 
by A. for and as the agent of B., and the depo- 
sition of A. is taken to prove the fraud, it cannot 
be used, if it appear that A. was jointly inter- 
ésted in the purchase. 

The prayer of the bill being, that the purchaser 
should take up:and pay certain notes given by 
A. and B. jointly, for the purchase money which 
were inthe hands of an endorser, a covenant by 
the endorser to A.not to sue him on the notes, will 
not render him a competent witness, for he would 
be liable over tothe endorser on his taking up the 
notes. 

Courts of equity will not entertaiu, jurisdiction of a 
suit for damages arising out ‘of fraud, where da- 
mages are the sole object of the bill, for the re- 
medy is complete at law. - 

But where other relief is sought by the bill which 
can be had only in equity, and damages are 
claimed as incidental to this relief, equity having 
properly possession of the cause for relief, that is 
purely equitable, to prevent multiplicity of suits, 
will proceed to determine the whole cause. 

Whether it will entertain jurisdiction in such a case, 
and award damages on the ground only that 
discovery is sought and obtained, quere. 

The statute of limitations does not in its terms ap- 
ply to courts of equity, but lapse of time, inde- 
pendent of the statute, is often a barin equity. 

In cases that are within the statute, equity ordina- 
rily follows the law and will hold the statute to 
be a bar to equitable relief, when it is a bar at law. 

But in cases of concurrent jurisdiction, as of fraud, 
equity sonietimes goes beyond the law, and holds 
lapse of time a bar to equitable relief, when the 
prescription is not fully acquired: at law. 

In cases of concurrent jurisdiction, if a party sleeps 
on his rights, until the progress of events and 
change of circumstances have put it out of the | 
power of the court to do equal justice between 
the parties, which as a court of conscience it is | 
bound to do, it will remain passive, and leave the | 
party to his legal remedy. 

Where eqnity is not bound on debito justitia to! 
act on the case, the court will not interpose with 
its extraordinary powers, unless the party comes 
in such time as leaves toit the power of fairly 
adjusting all,the material equities involved in the 
case in such a manner, that while justice is done 
to one, party injustice will not be done to the 
other. 

In such cases the court does not act on the right — 








but leaves the parties as it found them, to pursue 
their remedies. at law. rm 


On the 15th of July, 1835,'Baker and 
Lindsey being the owners of } of town- 
ship No. 2, 5th range in’ Oxford county, 
called the Alder’. Stream tract, gave a 
bond to the défendants to! convey to them 
the land, at the.rate of six dollars per acre, 
the defendants paying $1000 on ‘the exe- 
cution' of the bond, which if the purchase 
was made, was to bein part payment for 
the land, and: if riot made,'was'to be for- 
feited. | With this contract, Sdnger and 
Richardson, two of the defendants, went 
to Boston, and there met John Webber, 
and. on the 24th of July, sold and assigned 
theif initerest:in the bond and rights un- 
der it te: Webber, for the sum of $3000, 
of which $1000 were to be in part payment 
of the land, if Webber should elect to 


, purchase, and $2000 a bonus to the de- 


fendants for their right of pre-emption. 
At the time of the assignment, there was 
exhibited to. Webber and Ferson, who 
was present at the making of the bargain, 
a certificate of Charles Stackpole, one of 
the defendants, dated July 16, 1835, at 
Waterville, stating that he had explored 
the township, and that there ‘was on the 
land, “at least 3000 feet of good pine tim- 
ber to the acre on an ‘average, besides a 
large quantity of spruce,” and another 
certificate of Eben. T. Bacon, one of the 
selectmen, and Nathaniel Crommet,Trea- 
surer of the town of Waterville, stating that 
Stackpole had “ the reputation of being a 
good judge of timber lands.”.. Three other 
certificates ‘were also exhibited of Berry, 
During and Homans, dated at Boston, 
July 24th, the day of the assigument of. 
the bond, each certifying that they had ex- 
plored the land, and that there was 
10,000 or more of pine timber, and 3000 
of spruce tb the acre. After. the assign- 


| ment of the bond, Webber wentto Water- 


ville, took Stackpole with him, and went 
to view the land himself about the first of 
August. Webber states in his deposition, 
that an injury he received when he first 
went on the land prevented him from ex- 
ploring it himself... But Stackpole made 
further. exploration, and in another certifi- 
cate,dated August 5th, confirms the first he 
gave, and says that he saw’ additional tim- 
ber'thathe had not: seen before... While 
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Webber was on this exploration, he pro- 
cured certificates from a number of other 
persons as to the value of the land, which 
were exhibited to Ferson on his return. 
Webber states in his deposition, that he 
obtained these certificates through Stack- 
pole, who represented that the persons 
were acquainted with the land, and ‘also 
went with himto their houses, he, Webber, 
not knowing ‘them personally.) On the 
1lth of August, Webber notified Baker 
and Lindsey, of his election to complete 
the purchase and take the.land. On the 
24th of August, the day on which the 
bond expired, Baker and Lindsey: ex- 
tended the. time for one day to the 25th. 
On the 24th of August, probably a mis- 
take for the 25th, Baker and Lindsey 
conveyed the land to Ferson, 'the’plaintiff, 
by the direction of Webber, and ‘on the 
25th, -Ferson re-conveyed the land! 'to 
Baker and Lindsey in mortgage, to secure 
the payment of the purchase money un- 
paid, being $45.965.7),, and executed a 
bond to pay certain notes ‘of Baker and 
Lindsey.’ This mortgage was afterwards 
assigned to Martin Gore, June Ist, 1837. 
Ferson, by deed, gave a quiet possession of 
the land: to Gore for breach of the condi- 
tion, and the condition remaining unper- 
formed, the mortgage became foreclosed 
June ist, 1840, and the, title perfect in 
Gore... The bill was filed May 10th, 1841. 
The relief prayed in the bill was, that the 
defendants might ‘‘ be compelled to:pay 
to your orator all sums of money, with 
iuterest, which he has paid, on receiving 
a deed of release from your orator, of his 
right and title to said lands,” and to pay 
and take up the notes given by the plain- 
tiff, with Webber, which remain unpaid. 


General Fessenden, for. th> plaintiffs. 
E. and C. S. Davies, for the defendants. 


Ware, District Judge.—This is ini sub- 
stance a bill in equity, seeking damages 
for an alleged fraud and misrepresentation, 
in the sale and assignment of a right of 
pre-emption .of certain lands in this dis- 
trict. A preliminary question is presented 
and was; discussed at the argument, as to 
the admissibility of Webber as a witness 
in the cause. His deposition was taken, 
subject to the objection made when the 





interrogatories were filed... These are 
first, that he was a party to the ‘contract 
and ought to have been a party to the 
bill, and secondly, if not a necessary 
party, he has an interest in the cause. 
The contract was in fact, made by Web- 
ber in his own name. He appeared not 
only as a principal, but as the sole con- 
tracting party. He made the purchase, 
and the, assignment of the bond was made 


tohim. He held himself out as the pur- ' 


chaser, and was certainly considered by 
the defendants as a principal in the con- 
tract, if not the sole purchaser. . And he 
continued to act as a principal if not the 
sole party in interést in the purchase. 
He undertook a journey to explore and ex- 
amine the land, and after going on the land 
and satisfying himself as to its value, gave 
notice to Baker and Lindsey of his elec- 
tion to purchase the land in his own tiame, 
and obtained from them an extension ot 
the time allowed by the bond to complete 
the purchase, though when the transfer 
was made, it was by his direction made 
to Ferson. But he joined with Ferson 
in giving the notes for the purchase money. 
In his deposition, he says, that he signed 
the notes as surety, but this does not ap- 
pear by the notes themselves. ‘He ap- 
pears, therefore, from the beginning to 
the end, as a.principal in, the contract. 


Indeed, the only circumstance, which’ 


could lead the defendants to a suspicion that 
Ferson had any interest in the contract, 
is the fact, that he assisted Webber in rais- 
ing the money to pay the price of the 


bond. It is true that. Ferson wrote the , 


assignment and was present when the con- 
tract was made, but he does not appear 
to have taken any active part in it, but it 
seems..to have been made entirely. by 
Webber. Ferson put his name to: the 
assignment as‘an attesting witMess. — It is 
stated in the bill, that Webber made the 
contract as the agent of Ferson, but the 
defendants were not notified of it at the 
time, and from the fact that he signed the 


contract as a witness, they had certainly, 


a right to infer the contrary, and. that if 
he was to have any interest in the contract, 
it was to come through Webber. Farther, 
it appears to me to be a plain ‘if nota 
necessary inference from thé whole evi- 
dence in the case, that Webber was not 


only directly interested in the purchase of; 
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the bond, but also inthe purchase of the 
land. In, his own deposition, he admits 
that he. contemplated taking an interest 
in the land to the. amount of one-ninth, 
and in the letters, which he wrote to 
Baker and Lindsey, after the. purchase 
of the land, he writes precisely as he 
would have done if he had an interest in 
it. In aletter of June 16th, 1838, signed 
by him and Ferson jointly, relative to the 
payment of the outstanding notes, they 
speak of their juterest as joint. ‘‘ We can 
determine,” they ‘say, “having the land 
to offer as security, to make a, desperate 
effort,” &c.’, The, natural if not the ne- 
cessary interpretation of such language is, 
that the land was owned by them jointly. 
In all Ferson’s letters, he speaks in the 
plural number of others being interested 
with him, though he names no individual, 
Baker in his deposition, says, that he un- 
derstood that others were interested, to 
the number of seven in all, meluding 
Ferson and Webber,, In truth, Ferson’s 
letters distinctly show two facts, first, that 
the land was bought on. speculation, not 
with an intention of holding it, but to sell 
again at an advanced price, _ In his letter 
of May 9th, 1837, he says, “we did not 
intend to keep jit, but bought with the de- 
sign of selling it,” and again, ‘we have 
used every exertion to sell, from the mo- 
ment ofthe lands, being purchased,” and 
May 24th, referring to the letter. of the 
9th, he'says, “it was adopted by a de- 
liberate consultation of my associates.” 
Now, it seems to me impossible to, doubt 
on the evidence in this record, that Web- 
ber was one of these associates, and that 
he was inferested as a principal party in 
the contract with, the defendants, in the 
purchage of the bond as;well as in the sub- 
sequent purchase of the land... ‘The bond 
was assigned to. Webber, but the legal 
title in the land was conveyed to, Ferson, 
but in both, cases, in trust for other par- 
ties who were - jointly interested in, the 
speculation. peat 
If so, then, undoubtedly Webber is a 
roper if not a necessary party to the bill. 
t is not, necessary in this case, to, inquire 
whether the bill is demurrable for the 
omission, but certamly.one of the joint 
contractors cannot, by, the omission of 
his name as a party plaintiff in the bill, 
be rendered competent as a witness, for he 





would be a witness in his own cause. On 
this ground, I think Webber inadmissible 
as a witness. 

Again, the deposition of Webber is ob- 
jected. to. on the ground of)interest. A 
part of the prayer of the bill is, that the 
defendants may be compelled to pay and 
deliver to, the, plaintiff the uupaid notes, 
given by Ferson and Webber to Baker 
and Lindsey, to secure the payment of the 
price of the land. These notes are in 
the possession of Martin Gore, and in an 
instrument executed by him, he covenants 
not to sue. Webber: on the notes, and there 
is another by Ferson, which | may be con- 
strued perhaps to release him from his 
eventual liability on the notes, should they 
be paid by Ferson. But 'thesé notes have 
been endorsed, and Gore does not release 
the endorsers. If he calls on them and 
they pay the notes, they will have their 
remedy over against Webber. The 
covenants of Gore do not, therefore, re- 
lease him from his ultimate liability on the 
notes, and of course he has a direct inter- 
est in having them delivered up and can- 
celled, On this ground also, my opinion 
is, that the deposition of Webber is inad- 
missible. 

Without the testimony of Webber, it 
is quite clear that this bill cannot be main- 
tained, for he is the only witness to prove 
the fraud. But waiving this question and 
considering the testimony, of ‘Webber as 
in the case, and entitled to full credit; how 
will the case then stand?. Suppose the 
contract to have been made,:as charged 
in the bill, with Ferson, through Webber 
as his agent, it was a contract for the right 
and interest which the defendants had in 
the bond, and that.only.. The bond of 
Baker and Lindsey conveyed no interest 
in the land, not even in equity. It merely 
gave a right of pre-emption, and that to be 
exercised within thirty days from its date. 
It gave a mere right of action, by com- 
plying with the terms! of the condition, of 
compelling the party by a ‘bill in equity 
to a specific performance of the contract, 
or a right to, damages: at law for the non- 
peeremente. All the. assignment trans- 

erred, was a right to perform the condi- 
tion and thus, acquire a title to the land 
or a claim for damages. 

But the time limited for performing the 
condition is expired. This is not, there- 
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fore,-a case in which the court can rescind 
the contractvand re-place the parties in the 
condition in which they were, before the 
contract was made. [f the’ contract is 
rescinded, the right of pre-emption, which 
was the object of the contract, is gone. 
The thing sold is ‘extinct and has ceased 
to exist. All the relief which the court 
can give is damages for the alleged fraud, 
and this is substantially the prayer of the 
bill. ‘ 

This suit must, therefore, be considered 
as properly a bill to recover damages for 
a fraud in the sale and assignment of the 
contract; It cannot be for a fraud in the 
sale of the land, because the defendants 
never had any interest in the land which 
they could sell. The right to purchase 
the land was what was bought of the de- 
fendants, and the land itself was after- 
wards purchased of Baker and Lindsey. 
For this fraud, if there was one, there is a 
perfect remedy at law. Willa bill in equity 
lie for damages only, arising out of fraud in 
a contract where no other relief can be 
given. 

It is undoubtedly true, that equity has 
a general jurisdiction over matters of 
fraud. Fraud, accident and trust, consti- 
tute the ahcient and broad foundation of 
its powers. Com. Dig. ch. C. 2. 1 Black. 
Com, 92. 3 ib. 431. 1 Story’s Equity, 59. 
Lord Hardwicke, in the case ot Chester- 
Jield v. Jansen, 2 Vesey, sen. 155, said that 
equity had an undoubted jurisdiction to 
relieve in all cases of fraud, affirming the 
jurisdiction without any limitation. There 
is, however, at least one admitted excep- 
tion to the universality of this proposition; 
it is that equity has not jurisdiction to re- 
lieve against fraud in obtaining a will, and 
in Cooper’s Equity, p. 125, this is said to 
be the only case in which relief against 
fraud cannot be had in equity. The ju- 
risdiction is affirmed in terms nearly as 
strong in 1 Story’s Equity, § 184. With 
the exception that has been mentioned, it 
is stated that courts of equity may be said 
to possess a general and perhaps a univer- 
sal concurrent jurisdiction ‘with courts of 
law in cases of fraud cognizable at law. 
Lord Eldon, in the case of Evans v. Bick- 
nell, 6 Ves. 190, appears to have affirmed 
the jurisdiction of the court in terms quite 
as large and unqualified. That was a 
suit in equity for damages, a personal de- 


mand against the defendant ; and he held, 
that provided an action might be main- 
tained at law, relief could be had in equity. 
He remarked that it is an old head of 
equity, that if a party makes a represen- 
tation to another person going to deal in 
a matter of interest on the taith of that 
frepresentation, if the party who makes 
the representation knows, it to be false, 
‘he shall make it good ; and the rule equally 
holds as, it’ seems, that if he does: not 
know whether it be true or false, if he af- 
firms it to be true, he shall be responsible 
for its'truth. 1 Story’s Equity, § 193. 
And the doctrine of Lord Eldon ‘in this 
ease, appears to have been fully concurred 
in by Chancellor Kent. Bacon v. Bronson, 
7 Johns. Ch, 201. 
These are certainly very grave autho 

rities, and they assert the jurisdiction in 
terms exceedingly broad and comprehen- 
sive. And yet, notwithstanding this ar- 
ray of imposing authority, it seems that 
practically, the jurisdiction is not main- 
tained to: the whole extent ‘that is appa- 
rently claimed by them. The right to re- 
lief in equity for fraud, in the sale of per- 
sonal chattels, seems to be distinctly de- 
nied by Chief Baron’ Alexander, in the 
case of Newham v. May, 13 Price R. 752. 
“It is not,” says he, “ in every case of fraud 
that relief is to be administered, in equity. 
In the cases, for instance; of a fraudulent 
warranty on the sale of a ‘horse, or any 
fraud in the sale of a chattel, no one, I ap- 
prehend, éver thought of filing a bill 
equity.” And the general terms in which 
the jurisdiction is claimed in the passage 
in Story’s Equity before cited, it seems, 
must be teisehvad with considerable qua- 
lification in practice ; for in a note to that 
section, it is said that courts of equity 
will not ordinarily give relief in. cases of 
warranties, misreprésentations and frauds 
in the sale of personal property. And in 
the second volume, in the chapter on com- 
pensation and damage, § 794—6, the ju- 
risdiction of the court is stated ‘in ters 
‘much more limited. It is there laid down 
asa general proposition, that courts of 
equity will not entertain jurisdiction over 
breaches of contract and. other wrongs 
and injuries, that are cognizable at law, to 





give compensation or damages where these: 


are the sole objects of the bill, but only 
/as incidental to other relief, which is 
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sought by the bill.and may, be granted. by 
the court.; For, whenever ithe,, bill. goes 
merely for damages, the nemedy is perfect, 
at law, and it is more proper that the 
damages should, be. ascertained |by. the; 
jury than by, the conscience of, the judge. 
And it appears.to,me, that Lord. Eldon, in 
the case, Todd.y, Gore, 17 Ves..278—9, 
had , materially, modified: the, opimion ex- 
pressed in the, case,of Evans v. Bicknell, 
The bill in that ¢gase prayed the specific 
performance of,.a, contract, and. (if the 
defendent was unable.to perform jt, which; 
was the fact, then foricompensation or 
damages for the non-performance,,., Lord 
Eldon said, that the court ought not, in a 
bill for specific performance, except un- 
der very special. circumstances, to direct 
an issue or a reference to a master to.as- 
certain the damages. That, he emphati- 
cally added, is purely law, and had no re- 
semblance to compensation given out of 
the purchase money, where:a party is un- 
able, , completely,.to, fulfil his, contract. 
2 Story’s Hquity,;§ 796. .Though in the 


- former casé, he, seems strongly to hold, 


that .in fraud, a bill may be’ maintained 
whenever an action willlie atlaw. This 
doctrine of Lord Eldon, is. deliberately 
affirmed by Chancellor Kent, in Kemp- 
shall y. Stone, 4 Johns. Ch..195, and is 
sanctioned in. many other cases, . Clinan 
v. Cooke, 1 Sek. d¢ Liefr. 26. . Greenway 
vy. Adams, 12 Ves. 401. Russell v.Clarke, 
7 Cranch, $7, It is very pointedly as- 
serted by the court of Kentucky, in Hard- 
wicke,v. Forbes, 1\Bibb R212, (quoted 
1 Story’s Equity, §, 134, note.) On a re- 
view of all the cases, the rule: practically 


established, seems to be, that a court of| 


equity will not take jurisdiction of a suit 
for damages, when that is the sole object 
of the bill, and when no other relief can 
be given. The} reason is, that in sucha 
case, the remedy.is as complete and per- 
fect at law as it: is im equity..: The same 
evidence will support the claim in both 
courts, and the assessing of damages is a 
subject more proper for the jury than for 
the court. , But when other relief is sought 
by tke bill, which ‘a court of equity is 
alone competent to grant,and damages 
are claimed ag incidental to relief which 
cannot be obtained at law, then the court 
being properly in possession of the cause, 
for the purpose of relief purely equitable, 


will, to prevent. multiplicity,.of suits, 
proceed to determine the whole cause. 
Whether, in a \case of damages for 
fraud, where a discovery is sought and ob- 
taimed, the court will proceed to ascertain 
the damages on that ground alone, by di- 
recting an issue to the jury, on a reference 
to a master, has not perhaps been dis- 
tinctly settled. .By the general doctrine, 
which, is said to be pretty well established 
in this. country, that where. the court has 
jurisdiction for discovery. and it is obtained, 
it will proceed to give relief, although the 
remedy at law.is complete. 1 Story's 
Equity, § 71, 1t;would geem.to follow, that 
in such @ case, where the court has an un; 
doubted jurisdiction tocompel adiscovery, 
after it was obtained, that the court would 
in its own way, proceed to, ascertain the 
damages and give the relief, This seems 
to: be. a regular and. necessary inference 
from the general doctrine. , Andi yet, it is 
said. bya great) master of equity juris 
prudence, that there is strong reason for 
declining the jurisdiction, as damages 
ought to. be ascertained by a jury,.and 
such cases belong appropriately to courts 
of law. 1 Story’s Equity, § 72. But 
however this may be, it is clear that juris- 
diction does not attach when the dis- 
covery is not obtained. In this case, the 
fraud is distinctly..and ‘unequivocally deé- 
nied. It, cannot be pretended that the 
bill can be maintained on any disclosure 
made in the answer. 
But if the jurisdiction was as indisput- 
able as it appears to. me. to; be question- 
able, my opinion is that inthis case equi- 
table relief is barred by lapse of time. It 
is| true that. preceedings in equity are not 
strictly within ; the ‘statute of limitations, 
because the words of the statute apply to 
particular legal rermedies by name, and do 
not, therefore, include procéedings °in 
equity. But courts of equity have always. 
held themselves bound by, the spirit of the 
statute, and. therefore, where: there.is ‘a 
legal title, and: right, and it) is barred 
at law by the statute, equity acting: in 
obedience to the statute will huld it barred 
in equity. , In the present case, the legal 
bar had not ‘been fully,acquired, as six 
years had not elapsed when the suit was 





commenced, and it may be said as! the 


| yemedy was not barred at law, it ought 
|to be held as not barred in equity. But 
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this, it seems to me, would’be taking an 


imperfect view of the effect of time on! 
| @xist at all, and the'court ex debito justicia 


equitable remedies. Lapse of time’ in 
equity, operates not only as a positive bar 
extinguishirig the civil title or tight, while 
it leaves the natural right to have all that 
effect, which the law allows it; and this 
is the case where the’ court acts in obedi- 
ence to the statute, but it also has an ope- 
ration in cases not: within the statute, so 
that there has always been. a limitation of 
suits in equity of every description. It is 
a rule adupted by ‘the court in the publi¢ 
imterést and fer the peace ‘of society, to 
discourage the litigation of stale and anti- 
quated demands. On this principle the 
court refuses to interpose its extraordi- 
nary authority, unless the party prosecutes 
his right with reasonable diligence. » If he 
sleeps on his rights for an unreasonable 
length of time, the-court will withhold its 
hand. and leave him to: his legal remedy. 
What delay: will amount'to what is tech- 
nically called laches, necessarily depends 
on the nature and circumstances of the 
case. And this principle is applied; as I 
understand the practical doctrine of equity, 
notionly to cases not comprehended within 
the statute in any sense, that is, to rights 
which are ‘purely equitable, and for which 
the forms of law afford no remedy, but 
rights and titles which are within the sta- 
tute, and over which the court has a ¢on- 
current jurisdiction’ with courts of law. 
In these cases it not only acts in obedience 
to the statute denying the remedy, when 
the statute: bar is:complete, but will some- 
times, on its‘own peculiar notion: of jus- 
tice, decline to interpose when the pres- 
cription is not fully acquired at law. In 
these cases the court does not pretend to 
to act on the right, but is simply passive, 
and leaves the party to pursue his legal 
remedy. If he sleeps on his rights until 
the course of events and the change of cir- 
cumstances have put it out of the power 
of the court to administer that equality of 
justice between the parties, which as a 
court of conscience it is bound to do, it 
will decline to act at.all. In cases of con- 


current jurisdiction, where a party is at 
liberty to apply either :to the tribunals of 
law or equity, a court of law is bound by 
the letter of the statute, because the sta- 
tute speaks to that court in direct and: po- 
sitive terms. 


If the prescription is full 








no remedy can be given, but if at ‘wants 
a single day of being complete, it does not 


is'bound to give the remedy. ' ‘Tu: refuse 
it would be'a denial of justice.’ But it is 
not so in’ equity, The’ statute ‘does not 
address itself te courts of equity, and there- 
fore equity in strictness, is not bound by it. 
But then equity is not bound to interpose 
at all. It is‘no denial of justice to leave 
the party'to such remedy as: the law will 
give. ‘Equity, therefore, says to the suitor, 
that while the statute bar may not be im- 
perative, yet that in equity theré is a pre- 
seription independent of the statute not 
fixed to: any invariable time,’ but depend- 
ing on the nature and circumstance’ of the 
case, which may be a bar to equitable 
when it would not be. to legal relief: In 
these cases of concurrent jurisdiction, 
equity will not interpose'with her extraor- 
dinary powers unless the matter is brought 
before the court in such time as will leave 
to it the power of adjusting all the mate- 
rial equities involved in the case, in stich a 
manner, that while justice is done to one - 
pany injustice will not be-doneto another. 
f this cannot'bedone, and thisis the conse- 
quence of the delay, equity wil} not act on 
the right, but leave it for the decision of 
law. ’ ve 
If this be‘a correct view of the practice 
of equity’in cases of concurrent jurisdic- 
tion, as to the influence of lapse of time on 
equitable remedies, it will apply with great 
force. to the facts. of the present ‘case. 
This was.a sale of'a right of pre-emption 
of certain lands, that is of a chose in action. 
The gravamen of the bill when reduced to 


its last analysis, is that the plaintff was in- 


duced by the fraudulent misrepresentation 
of the defendants to pay for their right 
an exorbitant. price. But after the pur- 
chase of the bond, the plaintiff went on 
the land by his agent, for the purpose of 
satisfying himself by the actual examina- 
tion of a person who was well acquainted 
with. timber lands, and after. such exa- 
mination, deliberately made the purchase 
of theland. It cannot be pretended that 
the purchase of the land was.made prin- 
eipally, if it was at all, on the’ strength 
of the representations and certificates of 
the defendants. The ‘plaintiff chose to 
trust his own eyes; or those of his‘ con- 
fidential agent, and in fact. co-purchaser 
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of the bond, and it was on the strength of 


his representations and the additional cer- |: ‘ 
tificates he. obtained, that: the bargain ‘for |. prthe 


the land wasiultimately closed::. It:is:quite 
clear. that..the; plaintiff by: this: bill ean 
claim no relief directly for daniages: ‘he 
may have sustained by the purchase of the 
land... All hé’can: pretend to is, that ‘he 


was induced by the fraud of the defend- |: 
ant)to pay:too: much ‘for the bond; ‘and |: 
that if the defendant made false represen 


tations, he is bound ‘to makethem géod. 
My opinion is, that he is too late’in claim- 
ing relief for this damage: iw a court of 
equity... He:should have made his claim 
before the right /of pre-emption expired, 
or if not; at arent 9 he had a title’ ‘to 
the land and the power of restoring to the 
defendants what . received of them, that 
is the right.to| take the land at the bond 
price. 
land. ‘for nearly six years,‘has made'con+ 
stant efforts to re-sell, demanding a higher 
price than he gave, has gone om ‘to ope- 
rate on the land;and taken off a large-quan+ 
tity of the timber, has mortgaged. it: and 
finally’ allowed the: mortgagees to: fore- 
close; and. extinguish his: title. »'Under 
these! circumstances, my.opinion is, that 
even admitting the fraud; (and with re- 
spect to Sanger, the only defendant who 
has answered, Richardson being ‘dead 
and Stackpole having demurred, the: evi+ 
dence entirely fails, as it appears to me, 
_ in making out actual fraud;) but even :ad- 
mitting it, my opinion is, that the plaintiff 
is barred of equitable relief by his own 
laches. Ui yoke 

The result of my opinion is, that the bill 
must be dismissed \with costs for the de- 
fendant. < 





—t 


N. 2. Supteme Gort," 





I P Torr me 
Before the Honorable J. W: EDMONDS, Circnit 
Judges; Myevios 


Nicuo.as Lycian Merzore,,,edsi- Jo- 
sEPH Karst.-—26th, December, 1846. 


Under the act of the legislature of .New-York, 
passed May 9, 1846, in relation to the imprison- 
ment of attornéys and lothers upon execution, 
the defendant may be arrested‘on mesne process. 


Instead of that, he -has ‘held the | g9g¢ 


To: warrant such arrest, there must be a) judge’s 

order, founded, onan affidayit, which, must set 

, not merely cause of action, but special 
cause for holding the defendant to bail. 

‘A debt 'is regarded as contracted in a fiduciary capa- 

| city, only ‘when it is atv express and special trust, 

and not where the trust is ‘implied by the law. 


Orper} to,show cause of action. 


Bi slide .Qeteny shen i-pleingl, ishowed 
eause.by reading-an, affidavit, which had 


‘been presented to the first judge of the 


common, pleas,in the absence of the cir- 
cut judge, and an order to hold to bail in 
$6000, granted thereon), 1 

. The affidavit stated that the defendant 
had been.a notary in.one,of the depart- 
ments of France, and.as such, had been 
employed by the plaintiff to procure for 
him ,a loan of 20,000 franes,.on, a mort- 
e which plaintiff had executed, and de- 
livered'to defendant, . that defendant had 
obtained the money..on the security, but 
had never paid it over to plaintiff, that on 
the other hand, he had embezzled it and 
fled: to,.the United, States, where he had 
been arrested: as a fugitive. from) justice, 
and \his. extradition.,demanded_ by. the 
French government,.. The, ac etiam of 
the capias was “for ;moneys received by 
himythe said. defendant, in a fiduciary ca- 
pacity.” r iit 


AN. B. Blunt, for defendant, demanded 
that the defendant should be discharged 
on filing common bail, 5. yo 

oI, Because. the,act' of 1846, which is 
entitled. “‘ an act.in .xelation to imprison- 
ment of attorneys,and: others upon execu- 
tion,”’ does. not contemplate or authorize 
an arrest upon mesne process,, 

2. That if it, does, such. arrest, can be 
made ‘only on,.an affidavit, showing not 
merely cause of action, but also, \special 
cause. Pert 


«The Crecurr Juper.—The act of 1831, 
has not only been ambiguoaus'in itself, but 
seems to have been the prolific cause of 
ambiguity in the; various» attempts to 
amend and ‘to construe it. The act of 
1846, is not exempt: from this:icommon 
fate. ‘Its title clearly contemplates only 
imprisonment upon ‘execution, but the 
context speaks. of! “imprisonment: in’ the 





same manner, as in actions for wrongs.” 
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Now, there:aresome “actions fer wrongs,” 
in which ‘a party may be’ arrested ‘on 
mestie process, atid held to’ bail of coutse, 
without an order, such as troyer,.trespass 
de bonis and replevin, 2; RB. S.,348,4§. 7, 
and there are other'*t actions for wrongs,” 
where, if the party is a resident of the 
state, and there is no allegation of an ‘in- 
tention to leave the state, he cannot be. 


arrested, such’ as'slander, libel, assaultand | 
battery, and false imprisonment. ‘2 Bi S.. 


348, § 8. ‘Which of these two kinds’ of 
actions for wrongs is intended ‘by the-ac 
of 18464 ; 

In one view of the’ act, it may not be 
material ‘to ask this question, because in 
all of them, the ‘defendant ‘may ‘be ‘im- 
prisoned upon execution. | So, too, it'may 
not be material in another aspect, thap is, 
that in all of them, the defendant may be 
arrested and held’ to bailon mesne pro- 
cess, either of course or by special order. 
And as the’ cases provided for by the act 
of 1846, do not fall within the ¢lass named 
in § 7, (2 R. iS: 348,) where itis, of course, 
that the defendant may'’be arrested, they 
must fall, if! batlable! at “all, within those 
designated in §'8'; where “att order! re- 
quiring bail may be granted by a judge of 
the court in which ‘the writ is issued, ii 
the cases according tothe practice estab: 
lished in the supreme court.” Wee 

This is the conclusion to which I am im- 
pelled, if we are'to place “actions upon 
contract for moneys received by any at+ 
torney, or by any other male ‘person ina 
fiduciary capacity” upon the same foot- 
ing, in all respects as regards imprison- 
ment, with actions for wrongs. 

But it is insisted that the act of 1846, 
carefully uses the word “imprisonment,” 
and not “ arrest” or “holding to bail”— 
that that act is a part of the law of 1831+ 
through the act of 1831, with vall its 
amendments, there runs this prevailing 
principle, that no man is to be imprisoned 
on suspicion or eharge of some of thé of- 
fences named in it, but only after convic+ 
tion thereof, and that by parity: of reason- 
ing, no man can be imprisoned .undér the 
act of 1846, until judgment shall pass 
against him, and he be therein convicted 
of having: received money in a fiduciary 
pacity. tt ‘ 

The premises. are right, but whether 
the conclusion is, is quite another question. 





In. all the proceedings under the act of 
1831—imall. actions for wrongs, under 


certain circumstances and in fine, in all the 


criminal proceedings’ known to our: law, 
wheré the punishment of personal impri- 
sonment.can be inflictedifor wrongs or of- 


fences,-after a judgment : of -conviction, 


an arrest of the person of the delinquent, 
is authorized as, a preliminary step::to 
secure his personal appearance to abide 
the fina] judgment. (If it shall be regarded 
4s.too curious to dive so deep for the mov- 
ing purpose of the motives.of the law of 
1846, and to endeavor to find it:in their 
desire, to preserve the! symmetry and har- 
mony of the administration of the law, it 
will still be proper for us-to keep that ‘all 
pervading principle in view, lést we should 
be instrumental in destreyingthis symmetry 
by. ¢onstruction| only; and: ‘without:' the 
overpowerig influence’ of express enact+ 
ment. |)‘ That principle ought not to’ be in- 
vaded, :nor’|this universal practice» tobe 
disregarded, unless rendered imperatively 
necessary by the) clear::provisions of 4 
Statute. rit onl 
yiNo such necessity is found in ‘this case. 
By allowing: the’ defendant, who undér 
thé act of| 1846,,is confessedly liable to 
imprisonment oh execution, to be arrested 
preliminarily.and held to: bail as in other 
actions for! wrongs, will in no sense, im- 
pede or interfere with:the full operation of 
that statute, but on the other hand, by 
denying thé zight to. arrest and hold to 
bail in the ‘first instance, the object of the 
statute may frequently be defeated, by 
putting the delinquent on his guard as to 
the object of the prosecution and enabling 
him to withdraw his person out of the ju- 
risdiction of the court, before final pro- 
cess can issue. Statutes ought always to 
be so construed, that full effect-may be 
given to their provisions, rather than so 
that they, in, any respect rendered 
nugatoty ro Os THE ee 
The conclusion then, at which I have 
arrived is, that attorneys.and: others re- 
ceiving money in a fiduciary capacity, 
who are liable under the act of 1846, to 
imprisonment on execution, may be ar- 
rested! and held to bail-on mesne process 
in the suit, but that can only be done 
by & judge’s order, on. an’affidavit show- 
ing Hot oily & cause’ of action, but also 
special cause for making the arrest, such 
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as will conform to the’ established’ prac- 
tice of the supreme court. i a 
It only remains to.ingiire, whether this 
case is brought within this rule. ©.) 
The affidavit shows, I thitk, sufficient 
cause, for it not only shows ¢ause of 'ac* 
tion, but that the defendant ‘is‘a ‘fugitive 
from justice in his’ own ‘country, and by 
no reasonable interidment, ‘can’ ‘it be’ in- 
ferred that he is a perthinent resident of 
this state, having a, domicil 4hong us, ‘arid 
therefore exempt’ ‘from’arrest.” Hé Goes 
not afford that permanent residence in thé 
state, which according’ to’ the established 


practice of the supreme court, is régatded 


asa sufficient security that hé Will'be forth- 
coming to abide final “judgment, to’ dis- 
pense with the ‘prelimimary arrest ‘and 
holding to bail.’ P78 
' But it is denied that the'cyuse of attion 
in this casé, 18 within the dct of 1846, be- 
cause it is not for motisy recéived in’ a 
“fiduciary capacity.” Poe. ae ple 
I haye, heretofore, stipposed that such 
a case was. comprehendéd within the saine 
terms in the late bankrup Jgiws5) 45 
But that view has ‘in effect been over- 
ruled by the supreme court of the United 
States, in Chapman, 'v. Forsyth, 2 How: 
202, where it’ is held that, these words 
mean not cases of implied, but special 
trusts—technical trusts, not, those which 
the law implies from thé’ contract. “As 
these words in our statute are ‘borrowed 
from the bankrupt law, and have obtained 
this interpretation in réspect to'that Taw, 
I see no room for a’ deéparttre from that 


construction in regard to our statute. The} 


reasoning of the’ United States Supreme 


Court in that easé, is pectliarly applicable | 


to the case in hind: Fiduciary capacity ig 
held to mean special afid téchnical trusts, 
because, used ‘in ‘connéxjbn with others of 


_ the sate phy such as guardian, exécu- 


tor, &c,' So in ‘our statute, the ‘térin: is 
used in connexion with ‘the special ‘trust 
of at attornéy, and must by parity of rea- 
soning be go constried. - ey 
M‘Lean, J., in’ that’ case,’ says, if the 
term’ includés a factor who’ retains: the’ 
money of his prin¢ipal, it ‘will be difficult 
to limit, its application, for it myst include 
all debts arising from agencies, and indeed 
all césés Where the law implies.an obhi- 
gation from' the trast reposed. Such a 
construction would have left but few debts 


on whith ‘the ‘law’ could ‘operate! Sd’ in! . 
the case’ of the act’ ‘of 1846, if ‘it ‘shobld’ 
include within its operdtion any but'techi” 
ni¢al’ ‘and special,’ ds’ distinguished’ from ' 
— trusts, it would be? almost, if not ' 
quite ‘a ‘repeal ‘of the act to’ abolish'im-’ 
prisofirtient for debt, because it almost’ all | 
the commercial transactibns of the cotntry” 
confidence ‘is’ reposed: in’ tht punctuality 
and integrity of ‘the débtor,"and “4 “Viola: ' 
Abt dF these te ina Cortthéfcial Sense, 
&distogard’ of w mist, 7 ON! ON Bar 

‘EY 'think’ this’ case “is ‘Brought within’ 
even this strict rule. The affidavit states" 
that pldintif’ employed Métzver in’ hig” 
official en piicity, as ‘hotary to procute the 
loan,” that Metzger'''“as’ Sth yietary” 


drew up the mortgage, aiid it was executed 
behiva Hid he ted iota” Wad Bi 
capacity as a notary he received the 
money,” whith he) finally @inibezzled. It 
is true that it is notstated, what are the 
dutiesand ‘authority 6f' a nétary° under 
the laws of Erance,,butjt.am not.at libs 
erty, against such am\express statement 
that this embezzlement was by the de- 
fondant in| his : official; capacity, to: infer 
merely, in the absence of Pint that .the 
laws of France do not, delegate to him, 
such a duty, as,it, is here. alleged, ye per- 
formed by, virtue, of his office. The af- 
fidavit leaves no room to doubt that the. 
embezzlement: wag jn violation of a tech- 
nical and special: jrust, and therefore the , 
defendant may be held to bail, 
The. order. to ,show:,cause- of action, 
thust be discharged.) Hae 








‘THE ELDON ‘ANECDOTES. (| © 
Attending a’ case’in'the' Court ‘of Ex-' 
chequer, said Lord’ Eldon, a‘ part of the 
ceiling fell down, atid alarmed the judges, 
counsel,’ &c. Mr. Grytia Prite, an’ honest 
and “excellent, “hut “wari Weldlman, 
turried ‘to nip,’ and: said in his’ familiar! 
way, “* My ‘deat Jack, ‘what'an escapet 
Who could ‘hive ‘ex peered that' we should 
all phy Re wr delivered 1” © Hé‘hated a’ 
\pun and parti¢dldrly 4 bad one; and’ 1 
thoyght nothing could have regtraitied :tiiy’ 
‘Welch friend's: ‘wrath vihien F said, “My: 
a Pricé, you Hide Shelia Phi chiotigh' 
oF this. ‘Or he rou, as in’ experienced 
lawyer, to have been’ awate that sealing 
(éeiling) and delivery always go together. 
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_In the publication of the. case in the mat- 
ter of George Kirk, a fugitive slave, which 
appeared in our December. number, we 
fully intended to have published an. abridg- 
ment of the argument of Mr. Jay for, the 
demurrant:; we were compelled, a 
by.a, press of matter, to omit it.. We now, 
give the entire speech of Mr. Jay, and we 
have no doubt but; it will be.read by our 
readers with great interest. . 

So. great an interest attached to the case 
during its progress, and so important, was 
the decision, that we regret that the argu- 
ments. of the other learned counsel. engag- 
ed in it, Messrs. White, Blunt, Brady and 
McKeon, have not been fully. nen | and 
published in a volume. 


Court of Oper and Terminer, 
[FIRST CIRCUIT] saan 


- Before the Court of Oyer and Terminer. 
In the matter of' Groner Kinx, a fugitive 
slave. * deh Ni 


John ‘Jay, in support of the demurrer. 


May it please the court :—I approach 
the argument of this case with great diffi- 
dence, for it involves constitutional ques- 
tions of deep interest to the citizens of 
this state, as well as the personal liberty 
of this fugitive boy; and I fear that, deep- 
ly as I may feel upon this subject—and I 
do feel deeply—my inexperience, and the 
very brief time afforded for preparation, 
will prevent my doing it justice. 

But, while T doubt my own abilities, I 
have perfect confidence in the constitu- 
tional strength of our position, that George 
is entitled to his immediate discharge— 
and however imperfect may be the argu- 
ment I shall have the honor to present, to 
this court, I am_well assured that its im- 
perfections will be supplied by the learn- 
ing of my associate, and by the soundness 
of your honors’ judgment; and I venture 
to trust thatthe arguments I am about to 
offer will, be listened to, with kind atten-. 


tion, and that your honors will allow them 


the full weight they may deserve from their 
force of reason or of authority, without re- 
ference to the imperfect manner in which 
they may be presented and enforced, 

he circumstances. which have led to 
the application now made to this court 





are happily of unusual occurrence in our 
free city, and haye naturally given rise 
to great excitement among our citizens. 
The brig Mobile arrived a few days since 
from Savannah, and while lying at the 
wharf, soon after her arrival, a fierce 
struggle was ohserved to occur upon her 
deck. between a colored boy and three 
men, who attack, overpower and iron him 
——and, for the purpose of escaping obser- 
yation and avoiding interference, the ves- 
sel was then loosened from the wharf and 
anchored ata distance, On the petition 
of a colored man, the circuit judge grant- 
ed; a writ of habeas corpus,. returnable 
before this court; and the officer who was 
directed to serve.it found the boy, bruis- 
ed and handcuffed, on board of the brig. 
Theodore Dake master, of the vessel, 
makes a return to the writ, claiming to 
hold.him under his restraint, as a fugitive 


-| from service in the state of Georgia, un- 


der and by virtue of the laws of which 
state, the return alleges, he is held to la- 
bor and service as the slaye of Charles 
Chapman, of Bryan county, in the said 
state. That he covertly and, privately, 
against his knowledge and consent, with 
a view tg effect;his escape from such ser- 
vice, secreted himself on, board the brig 
Mobile, of which the respondent is mas- 
ter, while lying at the port of Savannah. 
That the said vessel sailed from the said 
port on the,13th October instant for the 
port of New-York, without any knowl- 
edge on his. part of the concealment of 

eorge on board said vessel ; that. while 
on the high seas on ;her said passage, in 
latitude 34 deg. 10 m,, N. bits longitude 
75 W., the said vessel, being at the time 
without the jurisdiction of the state of 
Georgia, to wit, on the fifteenth of Octo- 
ber, 1846, the said George was fliscovered 
concealed in the fore-steerage of said ves- 


‘sel, covered with a sail; and on being” 


questioned, admitted that he was the slave 
of the aforenamed Charles Chapman, and 
that he had secreted himself on board of 
said vessel. with a view, to effect his es- 
cape.from. the service to which he was 
lawfully held, under nd: by virtue of the 
laws .of said state of Georgia, as.the slave 
of the said Charles,Chapman. The re- 
aponcent further returns, that the state of 

eorgia is an independent and sovereign 
state, having full power and authority to 
govern and regulate all matters of inter- 
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nal polity not surrendered to the govern- 
ment of the United States by the terms or 
spirit of the federal compact. ‘ That for' 
more than'‘one Hundred’ and fifty ‘years 

ast the state’of Georgia, as a colony’ of 
bredt Britain and in connection with' hér 
sister colonies; has continually and’ ‘with- 
out interruption possessed ‘a certain’ do- 
mesti¢ institution called slavery ; and that’ 
in and by the said instititidii'so held, pos- 
sessed and enjoyed ‘by thie’ said ‘state, by’ 
usage and of right, and under the par- 
amount laws of the land, 'that'is ‘to’ say, 
under the constitution and laws ‘ofthe 
United States, certain ‘persons, of whotn 
the said George is ‘one, have been and are 
held and owned as property, and protect:’ 

ed and guarded by the laws of said’ state. 
/ ° Then"cémes anaverment) which, as the’ 
return has ‘once been heard by'the cotitt;’ 
I need not read at ‘length, for it does Tot 
touch the legal’ and constitutional points 
involved in the ¢ase: that divers’ mali- 
cious and evil disposed persons, in other 
states, havé assailéd the institution of sla- 
very, and have organized a system of rob- 
bery ; and, in disregard ‘of God’s' word, 
have. encouraged ‘the escape of ‘divers’ 
slaves from the possession of their lawful 
owners ; and that in cOnseqiience of stich’ 
wicked acts and designs, the state of Geor- 
gia, in discharge of its’ duty, has enacted 
various laws, three sections of which are 
embodied in the return. 

The first gives authority to’ any person 
to apprehénd and secure any runaway or 
fugitive slave, and directs such person, 
within forty-eight hours after such taking 
and securing, to send the slaye to the mas- 
ter, if he can be ascertained ; otherwise,’ 
such person to be édnstrued and taken as 
the husbander of the runaway. 

The second imposes*the penalty of im- 
prisonment in the penitentiary, at hard 
labor, for a term not exceeding two years, 
upon any person convicted oF conéealing 
or hiding any slave to the injury of’ the 
owner; and gives to the owner, in addi- 
tion, the right to recover damages by civil. 
suit, Andthe = 

Third, which is probably supposed to 
apply to the case in hand, is in these words. 
*“*§ 35, If any. person shall remove or,car- 
ry, or.cause. to. be. removed,;and._ carried 
away: out of this state, atiy slave or slaves, 
or out ‘of the’ county where such slave or’ 
slaves may be, without the consent: of the 


-return ‘that Georgia is an ‘ind 


owner or owners of ‘said slave or slaves, 
any ‘person so‘ offending shall, on convic- 
tion, be‘ sentenced 40 ‘undergo ar: impris- 
onment in' the penitentiary, at hard labor, 
for any ‘period of time not exceeding sev- 
en‘years,” ) » bir wre 
- And the ‘respondent closes with:an aver: 
metit’ under oath that Oharles Chapman 
of oe atendl ia, is interested in 
the detention of the'said:George: |. | 
To this ‘return the ‘eounsel fur the boy 
have'‘put jin’ @ général Demurrer; ‘upon 
\which issue has been joined; “and* the 
question iow to’ be decided, is, whether 
upon! “this: statement iof facts, : admitting 
them ‘to: be true, Captain Buckley haga 
right here to ;detain him asa slave. 
| From the langaage: of :the -revarn.-in 
reference’ to the’ state‘ laws of Georgia, 
and ‘the setting forth of thé sections ‘of 
certain acts’ bearing upon the'subject, it is 
evident 'that the’ respondent ‘relies“upon 
their recognition by this ‘court,’ as!in ‘part 
at’’ least | establishing: his -rigbt to~ hold 
George in custody. ' It'is of importance 
therefore ‘to’ settle in’ the first place, b 
what law this casé'is to be decided: It 
this boy is to’ be deprived ‘of his itreedom, 
it. must’ be done by due*process of law, 
and while we adinit the averinent'in the 
endem 
sovereign staté, capable of making laws 
for the goverance' of ber own citizens 
and extending’ in their operation’ over her 
own territety, we claim that' News York: 
also is' a sovereign and independent state, 
with the “like capacity as regards’ ‘her 
‘citizens ‘and her territory ; that the: laws 
of Georgia, however’ owes) * may ' be 
their ‘force ‘within her ‘own’ ‘limits; ‘are 
‘beyond those limits, a dead letter, sand 


| that ‘this court’ in! determining whether 


this boy is to be restored’to' freedom or 
remanded to'slavéry,.are'to be governed 
solely by the laws ‘ahd institutions ‘of this: 
state, modified and restricted as they ‘are 
in certain specified cases’ by the constitu- 
tion of ‘the United ‘States' and the laws of 
congress ih conformity thereto, without 
the slightest éferencé ‘to the institutions 
or laws of Georgia, under which it is con- 
tended by the respondent that he is: lield 
to labor as’ slave; 4-95 Palpg 
The first points then to which’ Twill 
‘ask your Honors’, attention are these— 
that the common law of England prevails 





‘in this state, as in others of our confeder- 
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acy+—that the common law recognizes no, 
slave and no slavery, and that the comity, 
of ‘nations doesnot extend to. the recog: 
nition by the courts of;non-holding states 
of the system of slavery or of the artificial; 
rights and duties supposed to grow out 
of it,.and that. consequently the ‘réspon- 
dent.can’ have no right to hold. this boy in, 
slavery in the. city ;of ;New- York, unless, 
that right is:given! te+him by the constitu: 
tion of the  Umited .States,;,and these 
several: points: I will. briefly: present in‘ 
this order: cd eed seat svtcler 
] Siavery-formerly' existed in. this. /btate, 
and during the | period ‘of its colonial his. 
tory in 4 rigorous: ard revolting form; 
but after, the era. of. cur independence, as; 
Mr. Chancellor Kent observes, ithe prin- 
ciples. of natural) right and eivil.liberty; 
were better known, and oheyed, and do-, 
mestic slavery speedily and, sensibly felt, 
the genial influence of the:nevolution,* 

The first act of amelioration was passed: 
in-1781,+ and gave freedom, to the slaves 
who :served in thé army ;) the,second in) 
1788,t was intended to prevent the fur- 
ther importation of slaves, and .to afford 
facilities for theit manumission. | In 1799, 
the. legislature commenced 9 system for 
the gradual abolition: of slavery,§ which. 


to, human. liberty,were restored to their 

onigiine purity,..unshackled by, partial 
ation. , wrest i , 

hat. the common law of England be- 

longs to us,as it belonged to,our fathers 

before the, separation from, the mother 
country, .,will\scarcely be questioned. 

_ Chief Justice, Ellsworth, in one of his 
earliest decisions. in thé supreme court, 
said, “the common law of this country re- 
mains:the same.ag it was before the Rey- 
olutions, ..,,.. | , why 

Chief, Justice Marshall, in the case of 
Liwingston y. Livingston, said, “ when our 
ancestors, migrated to America they 
brought with them, the common law of 
their. native, country so far as it was ap- 
iplicable to their new.situation, and I do 
not, conceive that the Revolution in any 
degree changed the relations of man to 
man or the law which regulated them.” | 

Mr, Duponceau, in his “ Dissertation on 
the. Jurisdiction of. courts in the United 
States,” says, “I consider the common 
law of England the jus commune of the 
United, States,” and Chief Justice Taylor, 
of, North Carolina, in the case of the State 
v., Reed,* said, “a law, of paramount obli- 
Sation to the statute was violated by the 
offence—common. law founded upon the 


was enlarged and imptoved in 18104] In| law.of nature and confirmed by relation.” 


1813 the previous! acts were digested 
anew ;{] and: at length in 1817,** provision 
was made for the complete abolition of 
slavery:in about ten yearsthereafter, . 
After the arrival jof that period, the 4th. 
of May, 1827, domestie slavery .became 
extinguished ;in the state and unknown 
to the law, ¢xcept.in-the cage of slaves, 
brought. within, our borders by persons as: 
travellers, arid, who. did not reside or, con- 
tinue here fot,more than) nine months. 
This provision whieh;was adopted in 1817, 
as. an act of comity on,the, part of the 
state; was abolished, by the repealing act 
of May 25, 1841, which wiped from our 
statute book the last, trace of domestic. 
slavery as recognized: by. state authority 
within our rs, aud the controlling 
principles of the common law in reference, 





* Kent’s Com. 255... a vl | 
+ Act of March 20, 1781, es sec. 6, 
t Act of Feb 22, 1788, ch, 40. —., 
§ Act of March 9) HSS, eh. 6. 19 

~~} Act of March’ 30} T8106, chs 115)! © 


The, decisions of; the federal, courts 
abound in recognitions of the common 
law, asserting its. paramount binding 
power ;t and the entire system so far as it 
is applicable to‘our situation and. govern- 
ment has been formally adopted by the 
‘constitution of this state, as it has been by 
the constitution of Mansarbenetia. New. 
Jersey, and Maryland{, 

Now what is the common law of this 
state in regard to slavery? | 

The best evidence of the common law is 
to be found in the decisions of courts of 
justice ; and when we turn to these sour- 
ces to’ discover what it declares in this 
present case, we. find that it knows no 
slave and no slavery, and that its princi- 
ples annihilate slayery wherever they 
touch it. It has been well called a uni- 
versal, unconditional abolition act. Wher- 


..,.] ever slavery is a legal system, it is so only 





* Hawkes’ N. C. Rep. 454. 0° 
t See the subject of tile dothicss law and slavery 


‘| ably discussed in Mr; T. D. Welds’ learnetlessay on 





« $f -Aet-of April 9, 1813. ro 
."" Act of, March 21, 1817,,ch. 137. 


the power of congress over tlie, District, of Columbia. 
$1 Kent's Com. 472. apes ; 
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In the mattor-of George 
by statute law, ea ini violation of common 
Taw. ' The declaration of” Lord Chief J us! 


tice Holt, that, “by the cémition law;\ne| 

man can have pte in ‘another,” i 

acktipwledged axiom, and based: 

well’ Known ' on nei eat | 
topérty—* "Phe subjects’ of ‘dominio 

Ad erty, are’ eninge, dr'cawceddiattaygeliali» 

ed. m persons i ober: Te 6 

This wae definitely petted: the fat: 

mous case’ of Somersett|*' a cxse familiat! 


alike to the stidetit’of lavw ‘or of hidtory.” 
‘Somersett; ag your honors’ ‘will remetm 
ber, was a negro slave, and had been car- 


ried by his master from America to Bags 
land; and there’ ¢omfined! until he*eould be |’ 
sent ’ bee Ren Endies. ee dist 
cha’ by t ‘court -of kinge h, or 

ates mi , after ia very: able ‘sind ela 
borate argurhdtit, “and the'deciaion'of the 
judges in 4 cave has'ever snee'temained 
unshaken. f ont rinw 1979 .ORiireener 

“Lord Muiisfeld hen declaredand that | 
declaration ‘of itsélf would be w safficient| 
answer to 'the'\clatm of ‘résporidetit, that 
this court ‘should’ here’ this ‘boyas | 
a sluve because’ he is’ made such by the 
laws ‘of Georgia-—* The state of slavery: 
is of such a natiire that itis incapable now 
of being introduced! by eourts of justice; 
ftom arly prineiples ‘natural! or political ; | : 
it ‘must (bvterss its ‘rise froti” positive: law: 
the origin of it ean’ it no ‘country or age 
be traced back to atiy other source—a 
case so odious asthe condition of: slaves 
miist ‘be taken ‘strictly?’ 0 oes. 

“Tn consequence of that detision,’’ says 
Mr. Christian, thé editor’of Blackstone, 
“if''a ship laden with stayes ‘was’ 
to’ put ito’ an’ English" harbor! all the 
slaves on boatd migt ‘anal omgheee tees vet 
at Tiberty.”f) 9 

Inthe more ibe era well: bacon 
case of Forbes v, Cochranj? the court of 
king’s bench decided: that thirty-eight 
slaves,’ who had escaped from a’ planta-| 
tion in East Florida’ to ‘an Englist ship 
of war on'the high seas, ‘became thereby’ 
frée. Mr Justice Holright, in his opinion, 
said, “ The law of slavery. is: law in an- 
vitum, atid when a party gets’ out of the 
territory where it or and out of the |'k 


| 


20 Howell's Enge Avila 7%. ‘Yoft’s Reports, 1. 


Hoy. 7% Troxi. 


Comm. as in Not. £2. 1798. 





Kirk, @ fugitive alae. : | 
| power of his: master, jand. gets under the 
protection of another! power; without any 
‘Wrongfubact done by the patty, giving that 


ion, thé fight\of.the. master, which 
the‘|is founded -on the reunicipal, Jaw of; ‘the, 
place only, does not continue.’ ) And Mr,, 
‘Chief Justice Best declared—‘ Savery, is 
local, law, and, therefore, if a man) wish- 
es to é his:slaves;.letibim. attach 
chorysto: hitn by :affection,' or make, fast the 
‘bmrsiof their: prison; ; or vivet, well. their 
‘chins, for'the instant:they get beyoud the; 
limits where slavery: is: recognized | by the. 
‘local law; ‘they have: broken their chains, 
they have apompel; foams — ptison and 
‘are free.) ui oe EE «8 
-\iw the<case: of. Knight, Wedderburn, * 
ow |\tried in Scotland in 1779, it was, argued, 
ity behalf of the:élaimof Mr. Wedderburn 
ito the services of: | hisislave, whom he had. 
‘brought from) Jamaica, that |Knight was 
istill a slave, that the right of property 
\would be sustained,\in'.every country 
‘where the subjett of it) might come, and 
‘that the ‘status’ of persons attends them 
whereverthey go,‘ But the court/ decided 
that the dominion assumed over, the negro 
under the law: of Jamaica being. unjust, 
could not hese in Scotland to any 
extent, | 
(Soothat, “ini: all of hese: desinions, the 
fact that: slavery 'i inthe British colonies 
had been established and then existed by 
the’aathority of parliament, did not pre- 
vent the judges from entering into an ex- 
amination of the character’ of, the system 
and pronouncing it immoral and unjust ; 
and'at the time whbn they deéclar the 
law ‘inthe cage of Somersett, hundreds of 
slaves, brought from the West Indies by 
their masters, were held ag such in Eng- 
land;,, and were by... that. Mectdlen made 
freétnen.. So that the fact so, particularly 
stated i in the return’ to’ this' writ, that sla- 
very has existed for find hundred arid fifty 
yearsin Georgia by 1 legislative enactment, 
‘and that its existence is,.now. recognized 
hi Ra cotistitation: of the: United States, 
Gascon whitsdever ‘why this 
court, shoul gent af Risusiid with 
ikon leniency. than. if. slavery were un 
‘inthe United States, and this boy 
ete claigipd under ¢olot of sotne foreign 
ioe Oud 
That slavery is a meré incre me regu- 


me me 


[ici 








t 2 Barnwell & Cresswell, 448. 


* 20 Howell's State Trials) 3 S note. 
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lation; and founded upon and: limited to 
the range of territorial laws, was disti 

ly stated ‘by: Judge ‘Story in ‘the icase of; 
Prigg v: Commonwealth of Pennsylvania,*, 
on the ‘authority’ of: the casés. I: have: 
cited ;'‘and I may'say that, as a lawyer,; 
I have felt no ‘little pride’ inthe fearless) 
ey exhibited by the courts generally, 
in the slave-holding states of this country» 
in maintaining’ the diguity’and purity of: 
the com#ion’ law in its regard to human! 


liberty, whenever the positive law of the) 


state allowed them to apply it; and have! 
been more than once reminded) in reading’ 
their decisions, of the pleasing testimony) 
borne by Sir William Best, in thé ease of 
Forbes v. Cochran;} to the superior moral- 
ity of the English ‘judges im reference to 
slavery and the slave trade, to that of the: 
economists ‘and politicians - who, recom- 
mended to-the legislature’.the protection’ 
of the’'traffie. | real? avs] fi 
‘In the case of Marie: Louise v. Marot;t 
decided in Louisiana, Mr. Justice. Mat, 
thews dechired, that the fact..of a! slave: 
having been’ taken | by her’ owner, to 
Franee, where slavery was not tolerated, 
operated on her ‘condition’so aa/ to, pro- 
duce immediate emancipation. WO? 
“ That such is the benign and liberal 
effect of the laws of that state,’ added ‘the 
judge, “ is ‘proven by two witnesses: of 
unimpeachable character ; and being free 
for one'‘moment in France, it wasnot in 
the power of her former owner to reduce 
her again to slavery.” 7 ( 
The ‘same doctrine was re-affirmed in 
Smith vi Smith,§ 'and'is naw the settled 
doctrine ‘in thé slave-holding states of the 
adh / a as 





* 16 Peters, 611. y ; 

t “it (slavery) is a relation ‘which has al 
in British courts; been held «inconsistent with the 
constitution of the country. It.is matter; af pride 
to me to recollect that, whilat economists and pol-| 
iticians were recommending to the legislature the | 
protection of the traffic, and’ senators were framing 
statutes for its promotion and declaring it a\benefit, 
to the country, the dadges of the land, bre { 
age in which they, lived, standing upon the high) 
ground of natural right and disdaining to bend to 
the lower ground of expediency, deelared that sla- 
very was inconsistent ‘with the genius of the Eng- 
ep ena and: that human bangs could eat 

e the subject of property. ;As.a lawyer, I spea 
of that carly detoreeeation when a Wifcrenit dob: 
g in the senate, with a consider- 


trine was prevailin 
able degree of professional pride.” 


‘union--and whether the slave is taken by 
‘his: (master {to., New-York; or to France 
makes no difference. ,Mr. Justice Story, 
invhis conflict,.of laws, after, referring to 
Somersett’s case as establishing the prin- 
ciple that. as soon as a,slave, lands in Eng- 
land he becomes,ipso facto. a freeman and 
discharged from, his state,, of. servitude, 
says, “ Independent of the provisions, of 
thé constitution, of the United, States for 
the pretection of*the. rights of masters in 
ect to; domestic fugitive, slaves, there 
is-no deubt,that, the .same_ principle per- 
vades the,.non-slave-holding, states in: 
Agnbrian s’ Fee hs sccot ratecct id 
« Before proceeding to show that under 
the constitution of the United States the 
respondent. has no right to.restrain George, 
of ‘his diberty,.it is..proper to, show. that 
‘the: comity of) nations cannot. be, applied 
to, this, case so..as..to, allow, this, court to 


‘Georgia, upon ‘which the. respondent, rer 
lies. .4t.:will, no ,doubt; be strenuously 
urged by the learned counsel, that although 
the laws of Georgia may not be admitted 
here :¢x proprie vigore they ought,to be 
admitted. ex, comitate—that. if the general 
} prineiple. be) sound, that , distinct nations 
should cherish, friendly,relations and, en- 
courage frequent intercourse, and mutual- 
ly reeognize for, mutual convenience each 
others. Jaws, such. is. peculiarly the duty 
of, these, states,,members of the same 


:| family, and bound together by a common 


compact. .'1 admit the truth and force of 
the reasoning in. regard to all:;proper ob 
jects\of: comity-—-but .I,deny that this; is 
one of; them+-—for we must remember that 


| | the object'of our fathers in, adopting the 


constitution, and forming a more perfect 
mmion, was.to/ establish justice and secure 
the»blessings of liberty, not to strengthen 
and uphold slavery. 


ani regard:to the comity of; nations which 
forbid ‘ite: application here.t..,.In the first 
place; comity is not to be,exercised ina 
-doubtful; | case, - and ' where doubt. exists, 
‘the ‘court will. prefer the law of its own 








* Conflict of Laws, 92. 
t,See this.subject ably discussed in the printed 
argument of Mr. Loring, in the case’ of the Cen- 





+9 Lous. R., 473. 2 Barn, & Cress., 470. 
§ 13 Lous, R.yi441, wort { 


|| monwealth v, Aves, decided in Massachugetts ‘in 


1836. ; 


\recognize, even were they disposed; to do. 
80, ite, domestic, institations and laws;of - 


» 'Dbere are'many well settled principles — 
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state.” Agtit, contity is peal foto southern states'dé not practice the’ ‘onaty 


ed on the consent of ri nis, and the 
of reciprocating ‘ good’ oftides: Mr. 
ave, in his elabérate ‘ ment’ in 
Bonietineel case ‘said, th Fyn ued 
European states, like En, Ta id, dist 
éd' the ‘lex ‘loct in} iy slave 
gave them entire —and Mr. Chan 
eellor Kent remarks,t a there is no sick 
thing’as the’ admission of slaves or slave 
in the or of the civil law, or of the 


ie. 


“be 


and usages of the’ West I faa efter fh 
England ‘or in uf n} 
wae Palin * ae ‘decidéd in 
pst ‘ha Marylet land court of 6p) 8, whith was 
other 7 itstanice of th 
ona IT’ spoke’ hvac many: 
decisions in rine ‘sl pope to states of the’ 
union, the'stave ofa St. Domingo’ ma: 
who had fled to that state, was pul 
free, although’ hé‘fiad beeri'sold' since his 
artiyal.° There’ is nd such ‘consent of} pl 
rations, therefore, on the subject of | shi 
slavety to form the basis of comity. 

Tn the’ n se a there is no room’ 
here for recip between New-York 
and the soathern” states. We have’ no’ 
slaves, thank God, whom— 

Mr. Brent, (counsel for Captain Buck- 
I¢y,) Do you mean to say there are ng’ 
slaves in New-York, 

Mr: Jay. I do say'so ceftaitily, and T 
cite’ Mr. Chancéltor ent’ as iny authority.’ 

‘Mr. Biunr. As a matter of fact then, 
I'would have you to know that’ there’ are 
slaves in this state, 

Mr. Jay. If thete’ afé slaves in’ this’ 
state, I did not know it, and I'am sorry‘to 
learn it. Mr, Chancellor Kent express! 
declares in the chapter ‘I have sted: 
that slavery is extinguished in New-York, 
and such was the intention’ of the law. 
If any slaves remain unemancipated it is | 
through some unforseen exception; ‘but 
even if the fact be as'the learned coutisel 
states’ it, the few aged slaves that may be | this 
left do not’ afford’ an’ opportunity for a 
reciprocal comity. But we have free | 
eolored men’ in regard to’ ‘whom " the 








- * Story’s Conflict Ad Laws, ah 271, 

t Kent’s Com: 203 fe 

t Hen. & John. 564. 

$ The national census of 1840, shows four slaves | 
in New-York. These'were probably brought to 
the north , who were thea 


southern 
allowed to hold them in this state for nine mon 
The state census <. 1845 does not return a single 


petinilshs 
rofl ede 


‘| the ground that 


whith is’ our ‘dae.’ In défiatice of 
provigions of thé Constitution of the’ Uni- 
he'| ted States that the'citizens' of “each state 
are entitled to “ all the priviléges'and im- 
Oy com pe of citizens in the several states,” 
| + toepdy pasty or teil b j thie laws 


eolor 
is made eh bf’ ‘their 
') Being peu fies edlored men'who 
|) arb called ‘to this south by business of! fam- 
ily ‘claims, ‘are dirésted' as! fugitive slaves. 
he: bartheii"is thrown upén them; when 
far from a ‘end friendless 8 
i 
in defaule of suet Provf they’ ure Hable to 
be sold, aiid some’ of them’ have’ ‘been sold 
wnder the laws’ ‘of thése states for the ‘pay? 
ment 6f their jail fees.’ 
Again; the mérchanty of New-Worke tnd 
paren en find it’ convenient to em- 
eahe he’ ‘of colér ‘on board ‘of ‘their 
e’ moment’ their vessels ‘touch 








| at Dpaiteston 6r'Savennah, or Mobile, or 


Neéw-Orléans, ‘the oe are” searched) those 
oo ee: are taken out atid ‘imprisoned 
lic atithority, but | ‘atthe expensé’ 
oF the captains, until the'vessels are ready’ 
to' sail. "These proceeditigs’ are greatly 
to the’ detriment and ‘prejudice of’ the 
‘owners’ ititerests, arid ‘of the commerce 
of the'nation; ds/well as a) gr0ss° violation’ 
of the rights of edlored pedines! lor 
‘T-am’ well” aware “that the southern’ 
states élaini'the tight to pass thesélaws on 
are n ‘police 
regulations, but ofie of ‘their own judges, 
the’ Hon! ‘William Johnson, of South’ 
Carolitia, in’ the case’ entitled; exparte’ 
Henry Elkinson, a subject of her Britannic 
Majesty; 'v. Francis Délisseline, sheriff of 
Ohitleston district,” contained in w report 
of the Howse of Representatives to: which 
I will — ‘your! Honors) said, “of the’ 
-—e titutionality of the lew under which 
4s‘eonfined, it is not t06much to 


say fon that' it ‘will not bear a ent.” Mr, 
#ave'an opinion’ to the same effect 
which is published in thé same document:t 


‘| That report was founded as the memorial 
‘| Of 150 merchants of Boston, protesting’ 


against, this infringement of their rights 
by the laws of the southern states,t and; 


“9 Contained at int "Report No. 80, H. of Rep, 23d 
Congress, 3d. Session, p- 20. 
*t Pages 35) 36; 








slave. 


‘t Laws of derogation of the rights of northern 
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the extent.to which they haye, sometimes 
suffered, appears from a remark of Judge 
Johnson, in the; decision referred to, that 
in one cage ‘‘ not a,single man was left on 
board, the vessel to guard her in the cap- 
tain’s.absence.” , . tiie tos ' 
Here, then,,,are;.clear violations, , both. 
of, the rights of northern merchants any 
of our. free citizens of. color; and, if it 
should be denied that persons of color 
are citizens in the, meaning of the consti- 
tution, I will quote an, act, of congress, 
distinctly recognizing them as citizens." 
Mr. Bunt, , 1. do,not deny, it, ....) 5° 
Mr... Jay. ;; It may. be urged that, the 
good ‘understanding, which . has;,existed, 
Detween this, state and Georgia, while 
differences have, arisen with some of the 
northern states, entitles: Georgia: to, the 
exercise of a comity which others could 
not.so reasonably claim. But it is impos- 
sible,for.this court to. make any distinction 
of, this kind; and. if, such a distinction 
could be made, is Georgia entitled to itt 
I remember well, her services, and-her 
struggles in the war of, our revolution, 
when no state.of the old thirteen, suffered 
more severely... 1 remember her gener- 
ous conduct towards Massachusetts in the 
hour of peril, and the many interesting, 
associations which closely. connect her 
with our common history ;. and of all the, 
slave-holding, states, there is no one, con- 
taining more distingushed gentlemen—to 
whom, altho’ never within ber,borders, I 
am personally, indebted. But,,. may .,it 
pone the court, standing here as counsel 
‘or this boy, whom it sought/to reduce to, 
slavery by the exercise of a discretional 
comity, 1 cannot forget that Georgia has 
enacted these odious laws, so oppressive to 
our colored citizens and our northern mer- 
chants; and that.in 1831 the legislature of, 
Georgia passed.an act. which weieey 
approved by her governor,t and, which, 
believe, still disgraces, her statute, book, 
offering a reward of five thousand, dollars 
for the abduction “of the editor,or pub- 
lisher of a certain newspaper called, the 





men are found in Prinee’s Di , of Laws of Geargia, 
465, 467. Laws of N.C. 1830, ch. 30, ch. 981. 
1826, ch. 21, p. 684, ch. 362. ' Miss. Rev. Code; 
p. 387, § 80, 377, $341. Virg.i Laws, 1830; ch. 
39. 8. C. Laws, 1820, p. 322, 1823, p. 361. 1 
Martin’s Dig. 678, as quoted by Mr. Loring in his 
argument. 

* Act of congress, passed Feb. 28, 1803; e 

1 Dec. 26, 1831. 


and | telligence/and, ws 


Liberator, published in the town, of. Bos- 
ton and state of, Massachusetts.” 
I,¢annot forget, that, it was in the streets 
of Sayannah, the very. city. whence this 
vessel comes, that Mr, John, Hopper, a 
member of this bar,..well. known to, your 
honor the circuit jud as a lawyer of in, 
orth, the son of the vene,, 

rable gentleman who has been well:called, 
the Clarkson of America, was.a few years. 
since mobbed and well nigh murdered, 
because. he was suspected -of being an. 
abolitionist. _ A police officer of this city, 
who was concerned in, that.outrage, was, 


promptly punished on his return to New,. 


ork, by, dismissal from his. office ; but I. 
haye not heard that the pusapriries of Sa; 
vannah eyer. vindicated their honor by. 
punishing their own aggressors.upon an 
unoflendihg stranger... ,,.;,. oie 

; There. is another argument, against the. 
exercise, of, comity in this case, possessing 
great weight, and no small degree of his-. 
torical interest.,,. How far.slavery shall be. 
recognized by, the free states, has already 
beenysettled by positive agreement. The, 
constitution ‘was a compromise, the result 
of long deliberations and mutual conces- 
sions; and the history of that compromise, 
as,given in the. debates of Mr. Madison, 
‘show how unwillingly the north sacrificed. 
her principles. for the sake ef union. On 
the subject.of alarery she; made three dis- 
tinct concessions... First, she consented to 
the, continuance, of the African slave trade 
for twenty years—although this. was one 
of the, grievances, of which they had com- 
plained in the, declaration of independ- 
ence,.. Mr. Pinckney declared—* South 


Carolina can;never receive the plan if it . 


prohibits the slave trade,’”’* 

Great;was the disgust, of the north; at 
this concession, and even in the Virginia 
convention, it. was stigmatized as an infar 
mous, and. detestable, thing, ‘Such. .a, 
trade,” said Mr, Mason, “is, diabolical. in. 
itself, and disgraceful to mankind.” 

Secondly, the constitution allowed the 
slaves to form the. basis of representation, 


‘| although they were claimed and held as 


‘property. To this there was equally strong 
‘opposition at the north. .Mr, Governeur 

orris,. of this state, said that “ he would 
never concur in upholding domestic slave- 
ry. It was a nefarious institution.” * * 


aN 








* Madison Debates, 1388, 9, 
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“ He would add that domestic ‘slavery is 
the most prominent feature in the aristo~ 
cratic countenance of the proposed consti» 
tution. ‘The vassalage’ of the poor has 
ever been the favorite offspring of the 
aristocracy. And what is the proposed 
compensation to the northern states for a 
sacrifice of every’ principle of epee 
every impulse’ of ‘humanity’ They are 


to bind themselves to‘ march their militia’ 
for the ‘defence’ of the ‘southern states’ 


against these very slaves of whom they 
complain.’’* in 


Mr. Gerry refused to sign the constitu’ 


tion for the reason that three-fifths of the 
blacks were to be represented as if ‘they 
were freemen - Sidi 
In the ‘legislature of Maryland, Mr.’ 
Martin, one of the delegates to thé con+’ 
vention which formed the constitution, 
asked, “ what’ peculiar circumstartices 
should render this property (of all others 
the most odious in its nature) entitled to 
the high privilege of ‘conferring’ conse- 
quence and power in the government to 
its possessors, rather than any other'pro- 
erty ; and why should slaves, as property, 
Be taken into account, rather than’ horses, 
cattle, mules, or any’ other species ?”’ © 
Mr. Smith, in the convention of ‘New- 
York, said, “ he could not see any rule by 
which slaves were to bé included in the! 
ratio of representation—the principle of 
representation being that every free agent 
should be concernéd in governing himself, 
it was absurd to give that’ power to a man’ 
who could not exer¢ise it. ' Slaves have 
no will of their own—the very operation 
of it was to give privileges to those who 
were so wicked as to keep slaves.’ He 
knew it would be admitted that this rule 
of apportionment’ was founded om injus- 
tice; but it was the result of accommoda- 
tion, which, he supposed, we’ should be: 
under the nécessity ‘of admitting if we 
meant to be in unidn' with the southern’ 
states, although’ utterly ‘repugnant to his 
feelings.” wes oh Pos 
Thirdly, the ‘constitution forbade th 
discharge by the ‘free’ states of ‘fugitives 
from slavery, and provided ‘that they 
should be delivered upon the claim of the 
party to whom their service was due. By 
that provision the whole north was made’ 


a hunting ground for slave catchers, who 
may recapture their fugitive slaves! where- 
soever they’may find*them. ‘How: was:it 
before the adoption of the constitution 4 
Mr. Madison, in the Virgimia convention, 
said,’ “at present,'if a slave elopés to any 
of the states where slaves are free, he be- 
comes'émancipated by: their laws, for the 
laws of the states are uncharitable:to' one 
‘another in this respect.” al 
. ( General Pinckney; in the South Caro 

lina convention, said, ** we: have obtained 


‘a right:to-recover our slaves in. whatever 


part: ‘of America’ they »may. take! refuge, 
which is aright we! had not: before; «In 
short,’ considering ‘all: :cireumstances, we 


| have made the best terms for the security 


of this species of property it-was in our. 
ower fe ntorstp ‘We soni have made 
er.if we could, but; on the whole, I 

do not think ‘them bads’?\;) “to 6. 

Mr.. Justice Story; in’ Prigg: v.: Com- 
monwealth of Pensylvania,* and Mr.. Jus- 
tice Wayne; in the: same: case}+ mention 
this fact, and quote:the language of south- 
ern gentlemen and! Mr. Justice Story, in 
his Conflict of Laws;speaks of the “many 
sacrifices of opinion and feeling” involved 
in the adoption of the constitution. . The 


stipulation ‘respecting fugitives: was ex- 


ceedingly obnoxious to the people of the 
north: It tainted..with ‘oppression their’ 
ait, which might: otherwise ‘have been at 
this day, like that of Hngland, too pure 
for slaves'to breathe. It, openly: violated: 
the:command of scripture“ ‘Thou shalt 
not deliver unto the master theservant 
who hath escaped from his master anto 
thee. | He shall dwell. with:thee where he 
liketh it best ; thou shalt not oppress him,” 
Our free states afford:no vesting-p! ice for 
the weary! fugitives, who ‘are not safe un- 
til, having ‘crossed’ the boundary ‘of ‘our 
republic, they restvon: British soil: >)». 

It‘ is elear, therefore, that; the constitu- 
tion having-been a c mise—a bargain 
between the north and south, framed:upon 
coneessions and adopted after long hesita- 
tion, the north has: already surtendered 
all that she intended; «as ‘Mar. Pinckngy: 
said the south :got all she:cduld, aud:thiere 
is nothing left for comity todemand., * | 

The ratification of the constitution “at 
the north was néarly defeated by conces-’ 








* Madison’s Debates, p. 1261 '2 3°45 .’6. 
t Idem;:1595..5) 1 





* 16 Peters, 612. 
t Idem, 648. i # 
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sions embodied) in it--had. it been sup- || 


posed that farther concessions: were. to, be 
élaimed, arid om-the' score: of comity, it 
would not have been ratified at all; and 
‘faith towards dur.own citizens must 
ver forbid our -courts of justice: fiom. 
going it ‘one jot farther than the constitution, 
already: gone, or yielding one tittle. of 
what still\ remains to: us: of - common. 
law. 

In ‘addition to they ergiumsitist, aleotily 
advanced ‘against the recognition of tea 
laws of Georgia, cited by the respondent, \ 
it is well established that:the principle of |i 
comity ‘never ‘applies to wontracts or laivwe|' 
which offend: our morals, or contravene 
our policy; or violate pelle rene or offer. 
a ‘pernicious! ex 

is unnecessary to enter into aidinense 
sion of these points to,show that slavery!) 
is violative of justi¢e:and-natural right-+ 
of soand rand settled policy. The 
casé. of Somersett. was mainly and: 
determined on these grounds, an —— 
delaying the court by reading au 
I will refer therh to the opimon of Chief. 
Justice’ Best, in Forbes v. Cochran where 
that dstinguished judge prouou sla- 
very a wicked system, for the abolition of : 
which every’ Englishman was bound ae 
labor; to the eae uted koe 
in Greenwood x J oe ete Sto-: 
ry’s approving ‘deknesll pAerer To the: 
testimony of Judge Marshall, in the! case: 
Of ‘the Antelope,||:and-to the decision. of | 
chief Justice Shaw, in the. Commonwealth 

vi AvesAys 

I know: well: that great names may be | sary 
cited to show ‘that slavery is not 4 curse, 
but:a blessing ; that it as the special gift 
of God to the people of ‘the south, to be: 
cherished with thankfulness and, guarded 
with religious cate. Among its happiest: 
characteristics,: sadiailinges’ to its defenders, 
is that it supplies the want of an order 
of nobility, and the other appendages of | 
an hereditary system of aristecracy. It is 
a.system by which the! black man is to, 
work and live,im poverty and ignorance,, 
whil¢ his madter-is to enjoy elegant |léi- 
suré, and. reve} in the’ luxuries, mar mage 
by setviie isbor: 





” . 2 Kaci Commi, 457. Story’s Conflict of Laws, 


"ene as ena 471. $6 Mass. R., 366. 
§ Story’s Conflict of Laws, 215) ‘note: 
| 10 Wheaton, 420. { 18 Pickering, 205. 





Such authorities require! no), refutation 
‘before. this. court, although..it, would be 


||easy to cite the testimony, of slayeholdens 


themselwes--of|.. W ony | Sefferson, 
‘Henry, Pinekmey, Randolph, and. many 
‘others. If theve is, muth in the priuciples 
of .our Government, there, ig.no truth in 
slavery. If liberty, be an, essential right, 

slavery. ig'an: esseniaal, wrong, jand the de- 
tania of this boy,in eur,city, as.the slave 
of, the the respondent, until the sailing of his, 
vessel, though it were but.a single week, 

‘would have a vena and Parnicions 

Ma, Bau. , Am 1 to,anderstand the. 
gennjowan, as saying that the deteation of; 

is boy for one week in New-Yonk city 
asia slave, would ,have; a sapien 
influence ar eo: 

Ma, Jdax.. I,do say.so, andif the coun- 
t,| sel wish, I will quate. aptharitics for the. 
assertion. 

Mr, Buunp,,, L_only want to Sane 
fact; 1 thank the gentleman for the orienta 
sion, 

Ma. Jax... 1 hape. the, counsel will, not 
misunderstand me, 1,do not say that this, 
boy. will exercise, a, contaminating, infu- 
ence, but that his, e¢ontinuance hexe asa, 
slave will have such. an,influence;. and as 
»|the remerk, seems to, have exeited sury 
jee I will read a single paragraph from 

homes, Jefferson, the, father, of \demo-. 
cragy, on the corrupting influence of sla-, 
very, not..only upon the. master, himself, 
but, upon all, who witness its operation, 

Taz, Cour, | We think it | mnneces 


Mn Jaye, I, agree with: your Honors 
that it is unnecessary to cite authority to, 
show that the presence, in our midst of a! 
slaye-—a man, degraded ; to the, condition 
of a chattel to, be bought and seld-—is net 
only repugnant to our law and disgusting; 
to our feelings, but,injurious, to that honest, 
simplicity of character which it is our aim, 
to eucourage among our happier citizens, 
who born to freedom and uncontaminated, 
by: the, taint of, jslay know thiat; itis 
honorable to labor, pens ot not ill-gotten, 
wealth, but sn independence, confers 
dignity-—who. tq Tegard it not 
enly as dishonoet but, ‘asi mean.and -con- 
temptible in; the highest degree. for one; 
man. to live in idleness on the unrequited 
whip-extortedJabor of others. . 

aving thus shown that by.the:common 
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In the matter: of Gearge 


Kirk, a fagitive slave: 





law of this state, which, forbids the reeng- 
nition of the. laws of Georgia cited by the 
respondent, ‘this | boy. is. -free;.unless. the 
constitution ofthe United States hab given 


to the respondent the right to: detain him, 


let us see: whdt authority; is given by: that 
instrument or by the laws of congress:ini 
conformity;theréto., 5... is sh | 
By § 2 of the 4thi article, “No per- 
son held,ta service or ldhér .in one! state! 
under the lawe thereof, escaping into an- 
other, shall in corisequénce of any law or! 
regulation therein be dischanged fromeuch 
service or labor, but:shall \be:delivered.up. 
on the claim gf: the party: to\ swhom 
service or Labor shall. be due.” oi 
By'thé act of February 12,-1793,* the 
person to whom service jis due; -his) agent’ 


or attomey;\is authorized td seize the’ 
fugitive end/ take him before. judge or 
| The objection is mot eaptious-or technical, 


magistrate, arid upén-proying orally dr by 


avit that the party:claimediis a fugitive 
from. service, to: which ‘he is, held uider | 


the ‘laws ‘of. the :étate from which he fled, 
that the person..to whom the service iis 
due, wishes to ‘reclaim him, and has.ap- 


pointed the claimantihis.agéent or attorney 


for that purpose, the magistrate willigrant 
@ warrant tebe gues 

- All state legislation respecting fagitives 
was expressly decided in Prigg ¥. The 
Commoniealth of Bennsylvanca,t| ta be 
unconstitutiondl—the right to legislate on 
this subject. being éxehisive! im congress. 
So that whateverdlaim. the respondent 
makes to this boy he must make utider 
the constitution and this single: act-++which 
being ‘in derogation of human, liberty 
are to be construed strictly.f | Hc! cannot 
claim under the provision ‘of the: constitu: 


_ tion, however: large: the | ititerpretation 


whieh ‘has! been:given it, for the: reason 
that by his owm admission he is not the 
person to whorh the service! is due, the 
return alléging:that itis dueito Mr: Chap- 
man. Mhyogesr onl ted? est) Gxt 
He cannot jastify the détention of the 
boy under: the iact of /93,: even /if he 
were in’ a:position to dvail himself of it— 
which is not the case. That act gives :to 
the party entifled ‘certain powers over a 
fugitive) upon: ai conmpliance with its ré- 
Fito Sean ot 
Be ae ee ae Pere: eee ah, 

t Butler v. Herpes ac. 1 Washington, C, C.'501. 
Ez porte intone 4 Washin: ont. 686. Com- 
montwealth V. Aves: 18 Pickering, 222-3: |» = 





quirements.; The. respondent, has, not 
a — gg a 
George an iit mann be EAU ge. r 
| the purpose of obtaining ai certificate, ste 
secreted him ,on: .0f | hie vessel and 
removed the vessel from the whast, :<ble 
thds hot sought this investigation, but he 
has shined the. light; end/hes:only ;been 
‘breught before your Hanors, by the strong 
arm of thé lawns Gotermt el 

i: (But had: he gone before 2 judge; under 
the act.of. 93, thisi return does not show 
the-requisite proof to entitle itn toa cer- 
tifies ee : 


gvowod. enoilisos 


| First,,: ‘ yan (prove that, by the Las 
| of Gonna this boy owes serviée.or labor. 


. There'is no evetment in the réturh that 
George owes service or Jabor to any one, 
‘but merély that he:is held to labor or ser- 
vice “as the slave of Charles Chapman.” 


bat real, fundamental and substeritial,, A 
few' years simce;'the Jegislature, of New- 
York passed an act providing for the: ap- 
pdintment | of agents, at, the expense of 
the state, ‘to travel through the south, and 
recover free colored citizens who.had been 
kidnapped. George thay be, for ought 
that:appears.on the return; a free citizen 
of New, York, who, having: been: kidnap: 
‘and. carried to Savetinah, was there 

Id ga:@ slave, /without | being slave or 


OWING BETVICE) > 6 oi OC) etl ji ese) 
-/{The:elaim,of the réspondent is:in.dero- 
gation of personal ]j yof @atural right, 
and of common law. .'The:preof mubt in 
exery particular agree. with 'the require: 
ment,;. This: court has no intendiente in 
favor.of slavery, end will only. yield tothe 
exect: compect, Claim slave, in, such 
manner as the! constitution | recognizes, 
and hé-may be given up; ‘but’ det us| dia 
cover the slightest flaw in your demend, 
and ‘we will, dvail ourselves -of jt |to, vindi- 
cate the honor of the state aud the mghts 
of the» fugitive. The presumption, ‘here 
is, that the boy is free—not as in Georgia, 
‘that helis-a slave... The. xetern, says that 
he admitted himself to, be a slave, Be it 
sd; uncer, what circumstances. was, that 
admissicn made—was he free to go and 
come when he made it} Was .it.a-velun- 
‘tary confession, with no. one by to control 
him? It was a confession imade undér 
| duress, and altogether worthless.:', | | 

But. bed it, been aivolumary confession, 





a man cannot coufese himeelt intoslevery 
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—he cannot make a contract.to'beeome a 
slave whith our’ laws‘will recognize, for 
such.a contract is wanting in the first es- 
sentials to validity; and certainly, his con- 
fession cannot have more: weight than his 
contract,” | 

Secondly, The act requires proof that 
the persom-claimed ‘as a slave is a fugitive. 
Where is the evidénce: that he has fled 
from his master, supposing him to be'a 
slave? How does this captain know that 
the master had not given him permission | as 
to leave his service? We do-not want 
suppositions, however reasonable—infer- 
ences, maneoes en Alay — posi- 
tive rem ; 

Thirdly; be must show thet the master 
wishes to teclaim ‘him, and that he is the 
authorized agent or attorney of the master 
for that purpose. There is no evidence 
before the court’ that the master wishes 
. Be him, and ‘if he does wish it, the 

pondent has no authority to act for him. 
Ther right to the service is a personal right, 
given Hs positive municipal law, and a 
Aes Sn, cannot claim or exercise it. If 
the respondent is the agent or attorney of 
Chapman, where is the proof of his ap- 
pointment? It does not appear from the 
return that the respondent is even ac+ 
quainted ‘with Chapman; or knows him to 
be the owner of ‘the boy; but only sup- 
poses it from the boy’s confession; ' and 
he has'not ‘the shadow of a claim: to! his 
service or' bis custody. 

He points us it is true, to the lawé of 
Georgia, Which make it lawfat for ‘any 
one within the jurisdiction of that state to 
arrest and secure a fugitive, but that law 
as we have seen, this court cannot recog- 


nize, andthe arrest inthis ‘case was not | : 


made' within ‘the limits of ‘G ia, but 
upon the high seas—beyond its jurisdic- 
tion, and where no law of the federal go- 
vernment authorized his ‘arrest by this res- 
pondent, being neither the owner; ‘agent, or 
attorney, 

If by any hequidennaley the- laws of 
Georgia had clothed this respondent with 
the ‘authority of the master, even then the 
boy would be entitled to his freedom, for 
the respdndent brought him here volunta- 
rily, and the act of the agent is the act:of 
the principal. 

e did not return to Chosingin; although 
within two days’ sail of Savannah, but | — 
brought him to New-York; and if the 


-his re or’ claim is founded in tort. : 





excuse of convenience or business would 
justify the bringing the boy here, the same 
reason would: suffice if the ¥essel were 
bound hence for Boston or Liverpool be- 
fore her return, for his being carried as a 
slave wherever the respondent might wish 
to go. 

But the respéndent had ‘no authority 
whatever, to lay his hand upon the boy, 
and I respectfully submit to the court ene 

hat 
law of nations does not recognize 
slaves: asi property ; and as the constitu- 
tion,: eer He with that restriction» upon 
the. several states, im regard “* to persons 
held to service found within their borders,” 
recognizes, the common Jaw by which a 
slave touching a free ‘soil or a vessel under 
free flag, becomes eo! instanti a freeman ; 
this boywhen discovered by the respondent 
on the high seas, was free.’ His chains had 
fallen, and from ‘that moment no one 
under the constitution arid laws of the 
United States had a right to replace them 
or to exercise any control over him unless 
it were his’ former ‘owner, should he.suc- 
ceed in catching ‘Him. » The respondent 
may havea claim upon. this ‘boy for his 
passage money, if hedid not oblige him 
to work during the passage, and such fea- 
sonable claim we ‘are willing to. pay, but 
hé had no more right to ‘lay ‘his hands 
upon him, and confine'and iron him, than 
he has to lay his ‘hand upon any free 
colored, man‘ of our city. 

» There are several ayerments in the re- 
turn’ disconnected from the law of this 
case,-upon'which I: had. intended to re- 
mark, but I have already too long claimed 
the attention of the court. 

I trugt-that I bave'clearly shown that 
the common: law governs in this state, to 
the entire exclusion of the slave laws of 
Géorgia, whatever may ‘be the ‘purpose 
for which this: court! aré!asked to reeog: 
nize them—that the respondent can only 
claim under the constitution! and: federal 
law which must be strictly interpreted, 

and which: give him ‘no warrant: in the 
matter. 

That his-exercise of authority over the 
fugitive’ was anusurpation in the com- 
mencement, and that its continuance in our 
port was a violation S denty 8 right’ and. 
an offence against the dignity of the state 

and that the boy now before the court 
is entitled to his immediate discharge. 
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ENGLISH CASES. 
Sw Chancery. 





Before the Right Honorable Sir LAUNCELOT 
SHADWELL, Vice-Chancellor of England. 


Lewis v. Bintyne.~ -June 30th and July 
1sé, 1846, 


JOINT STOCK COMPANY——CREDITORS—PRO- 
VISIONAL COMMITTEE—PARTIES—PLEAD- 
ING. / 


Bill filed by one of the, shareholders against a cre- 
ditor and the members of tle managing com- 
mittee -of a railway company; stating that the 
committee were suing the plaintiff in. the name 
of the creditor, and that they had moneys in their 
hands applicable to the payment of the liabilities 
of the company, asking a geheral account, and 
praying that the defendants might be restrained 
from suing the plaintiff at law. Demurrer, for 
want. of equity and for multifariousness, over- 
ruled. : 

Shareholders not necessary parties to such a suit. 
What a speaking demurrer. ~ 


Tuts was a demurrer to a bill filed by the 
laintiff, as one of the partners in the 
Volverhampton, Chester and Birkenhead 

Railway Company, against Martin Bil- 

ling ‘and the members of the managing 

committee of that company, to restrain an 

‘action at -law, commenced against the 
laintiff, in the name of the defendant, 
illing. ‘The bill stated several circum- 

stances attending the formation of the 

company. ‘That the said proposed com- 

pany or partnership was, in October, 1845, 

duly formed and constituted, and the de- 

fendants therein mentioned, (being all the 
defendants except Martin Billing,) together 
with the plaintiff, bec ume partners therein. 

That such defendants, as the managing 

committee received considerable sums of 

money on behalf of the said company, and 
by reason of such aca they had got 
into their hands,'and had in their posses- 
sion, upwards of 3090/., constituting the 
partmership assets of the said company, 


‘arid applicable in discharge of its liabili- 
‘tiés, That there ‘were debts of the said 


company outstanding, which such defend- 
atits ought to discharge out of the partner- 
ship asscts, so'in their possession as afore- 
said, but which they refused to do. ‘That 
amongst the outstanding debts of the'said 


company, was a debt due to the de- 





fendant, Martin’ Billing, ‘for printing end 
engraving done on behalf of the said com- 
pany}; and that the plaintiff is liable at 


‘| law, as @partner in the said company for 


the said debt, and for the other outstand- 
ing debts of the said company. That a 
considerable portion ‘of the debt, ‘which 
was originally owing to the said defend- 
ant, Martin Billing, had been paid by’ the 
other defendants into the hands of agents 
nominated by and ‘on behalf of the said 
Martin Billing; and the said debt had:been 
assigned by the said Martin Billing, to the 
said other defendants. ‘That the said Mar- 
tin Billing, notwithstanding such payment 
and deposit as aforesaid, had, at the re- 
quest of the said other defendants, brought 
an action against the plaintiff for his said 
debt, as a trustee for and on behalf of the 
said other defendants, and had been’ gua- 
ranteed and indemnified by ‘them against 
all ‘such’ costs, charges, damages, losses, 
and other risks to be incurréd or sustained 
by reason ‘of the said action, or byreason 
of the same being brought against one only 
of several co-contractors, or otherwise, in 
respect of the said debt; That the’ de- 
fendants, other than the said Martin Bil- 
ling, are now availing themselves of the 
said action of the said Martin Billing, for 
the > pe of indirectly compelling the 
plaintiff to pay‘ the said sum. The ‘bill 
also charged, that the other debts of the 
said company left: unpaid as aforesaid, had 
been left unpaid, in otder that the said 
defendants, other than ‘the said Martin 
Billing, might sue in the names of the cre- 
ditors to whom the same are owing, and 
might thereby indirectly: compel payment 
of the said sum of 1002." There was 
also a charge, that the defendants‘ ought 
to set forth an account of the number of 
shares allotted by the said company, and - 
of the payments made on them. |The bill 
also contained a charge in the following 
words :' That the said defendants ought 
to set forth an account of all cheques 
signed by ‘them, or any of them) on the 
assets of the said company, with the dates 
thereof, and by whom each was signed, 
and in what ‘manner and ‘for what pur- 
poses the amounts deducted for, have re- 
spectivély been and applied,* and whether. 





* It appeared that an error had been made in the 
engrossment of the bill. 
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insuch case, the drawing of the cheque'and 
the application of the money, was with 
the sanction ‘iof the said committee, and 
in what manner such sanction was given ; 
that the persons among whem they intend 
to distribute the said moneys, are, with the 
éxception of the plaintiff, all the partners 
in the said companies ; and that. such per- 
sons are in some manner, though they 
refuse to disclose in what mauner, inter- 
ested in the relief hereby sought, and ne- 
cessary parties to this suit; and the said 
defendants are well acquainted with ‘the 
nates and addresses of such persons, but 
they refuse to infurm plaintiff of the names 
and addresses of such persons, and, plain- 
tiff is ignorant thereof: And the bill tur- 
ther contained a charge, that such persons 
were numetous and more than 200 ih 
number ;' and that their interests, so far as 
they are interested in this suit, were iden- 
tical with those of the! defendants, other 
than the said Martin et and that they 
are sufficiently represented. in this suit by 
the said defendants. And the bill prayed 
that the said defendant, Martin Billing, 
might be restrained ftom prosecuting the 
said action at law, and from commencing 
of prosectiting any other action or suit 
against the plaintiff in ect of his said 
debt ; and that the said other defendants 
might be restrained by the like order:and 
injunetion of this court, from. prosecuting 
the said actionin the name of the said, Mar- 
tin Billing, or otherwise, and from bringing 
any éther action against the plaintiff in 
the name of the said Martin Billing, or in 
the name of any creditor of the said com- 
pany, in respect of any debt due from the 
said company} and that the said last men- 
tioned defendants might be restrained 
from disturbing, paying away, or parting 
. with the balance of the said partnership 
assets of the said company, or any part 
thereof, except in payment of the. liabili- 
ties of the saidcompany. To this bill the 
' defendant, Martin. Billing, '::demurred 
generally for want of equity ; and further, 
because the bill was exhibited against the 
defendant Billing, and the other defendants 
for several distinct matters. and causes, in 
many whereof, as dppeared by. the said 
bill, the defendant Billing was not in any 
manner interested or concerned, by rea- 
son of. which distinct matters, the said bill 
is drawn out to a considerable length; 








audthis defendapt was,compell take 
a copy of the whole cet at te join- 
ing separate and distinct;matters together, 
which do not depend on each other, in the 
said bill, the pleadings, orders, and pro 
ceedings would, on the progress of’ the 
said suit, be intricate and prolix, and put 
defendant to unreasonable’ and unneces- 
sary expense in taking — of the same, 
although several parts thereof no ways 
relate to or concern him. He also de- 
murred ore tenus for want of parties, as 
no shareholders were made parties. 


K. S. Parker and.Hallett, for the de- 
murrer. In the first place, there is a clear 
defect in the allegation of title: It no 
where appears on the bill ‘that all the 
shares haye been allotted; in fact, from 
some: of the allegations, it: might be. in- 
ferred, that they have not, and therefore, 
the company may ‘not be in existence. 
Walstab y. Spottiswoode, 3 N. ¥. Leg, 
Obs. 361. It does. not appear that the 
plaintiff has paid one farthing towards the 
partnetship. Then as to parties, some of 
the shareholders ought to have been par- 
ties; some may have paid.their deposits, 
others not. Richardson vy, Larpent,. 2 
You. & €. 507, and Walburn. v. Ingilby, 
1M. & K.61. There is a;sort of allega- 
tion, that the plaintiff does not. know. the 
names of the parties, but, as they are now 
all registered under 7 & 8 Vict. c. 110, 
he might have ascertained them... The 
case of Fernihough v. Leader, was also 
mentioned, which was a very similar case 
to the present; and decided in the. same 
manner on demurrer by the Vice Chan- 
cellor of England, on the 14 May, 1846, 


Beihell and J. Adams, appeared in eu 
port, of the bill, but .were not called 
upon. 


Tae Vice-Cuanceuior,-—It, ia my ~ 
opinion that this dgmurrer ought to, be. 
overruled... It may, perhaps, be true,:that 
in detail, the cireumstances, stated. inj the 
case of Feraihough v. Leader, are not.the 
same as in the case before me; nor is. it 
necessary that they should be the same, 
in order that the principle. on which, the 
court then pr d should be the same 
as in this case, which appears to me to pre- 
sent avery plain equity onthe part. of the 
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 Bafote the Right Honorable ‘Thomas Lori DEN- 
MAN, Chief Justine, andthe rest of the Judges. 
siail * WiiTMarse AND OTHERS —. 
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against. the bankrupt defendant, and 2s, 
in the pound having been paid, the plain- 
tiff was restrained, b agreemetit; “from 
suing on thé note. The jury ‘found’ a 
‘verdict for the defendants, “The plead- 
ings and‘éevidence are stated in ‘the judg- 
‘ment “of the court. In the’ following 
Hilary term, a rulé nisi Was obtained ' for 
‘a. new trial, and for entering ‘judgment 
for the plaintiff non obstante veredicto. 


Sir Fitzroy Kelly, Solicitor’ General, 
and Lush, showed cause—First, it is ap- 
— on‘ the face of the plea, that the 

éfendant was a surety; and thé law im- 
ports a condition, that the creditor should 
do nothing to peril the situation of the 
surety. A contract that the plaintiff would 
not sue the principal, nor claim the whole 
debt, is:implied:in the ‘agreemeht. The, 
agreement stated-in the plea cannot be 
construed as an agreement that the'15007., 
should’ be paid in ‘cash. There is ‘one 
agreement only, and it is sufficient to set 
out so much of it ds shows a defence to 
the action. If there wasa subsequent agree- 
ment, that another portion of the debt 
should be, paid by another person, the first 
agreement would be void. _;The substance 
of the defence:is, that the note was given 
for ‘a consideration which* has failed. It 
is ot attempted to introduce ‘ew térms 
into. the agreement... As, between parties 
to a note, the consideration. may. always 
be disputed. agen Dénmuan, ©. J,, :ve- 
ferred'to Mosely ¥. Hanford, 10" B. '& C. 
729.] In that case, parol évidence was 
offered. to contradict. the, note :, this..de- 
fence is, that the note is no longer payable, 
as all'the considetation having failed, it 
does not seek to alter the’terttis’ of the 
note. Evidence is admissible to deny the 
receipt, of value, though not to.. vary the 
terms of the engagement te” pay the 
amount. Wells v.i Hopkins; 5 Mee. & W. 
7. Secondly, the ¢laim of’& dividend un- 
der the commission is, a violation of the 
contract; proving against: the. estate of 
the bankrupt, prejudices both the princi- 
‘pal and the surety. It prejudices . the 
principal, because’by withdrawing assets, 
it may reduce the dividend below 15s. in 
the pound, and so. deprive him of. the 
benefit of the certificate. It ‘prejudices 
the surety, because it diminishes the, divi- 
dend payable out of the estate under the 


stattite. The surety has a right to prove, 
though the payment made by him is after 
the commission has issued ; but he must 
show that he was surety for the whole or 
part of the identical debt in respect’ of 
which the ¢reditor ptoved, The defend- 
ant ‘Was not surety for the sum of 36127. 
which was the debt for which the plaintiff 
> rps but for the sum of 15002.; which 
‘the creditor agreed’ to substitute for the 
36127," By proving, for 3612/., the credi- 
tor has repudiated the new debt, and re- 
yertéd'to the original claim. 


Sir Frederick Thesiger ; (Attorney Ge- 
neral,) and Hoggins, contra.—First, there 
was no proof of the agreement stated in 
the plea: it was necessary to prove an 
‘agreement, not merely ‘that Whitmarsh, 
the father, should not pay more than 1500/., 
‘but that ‘no attempt should be made to 
‘obtain more. | The contract given in evi- 
dence does not say that the plaintiff will 
change the debt of 36127. to a new debt 
of 1300, but that in respect of the debt 
‘of 3612/., he will take and accept. 1500/. 
‘th satibfaction. | 

~ Until the plaintiff had received 1500/., 
‘hé was in a condition to enforce paymen 
to.the extent of that sum. The defend: 
ant might have complained if he had not 


proved undér the cémmission, in respect of 


the debt df 3612/., because the receipt by 
the: plaintiff of a dividend, would. be for 
the ‘benefit of the surety, Secondly, the 
plea’ only ‘states an independent agree- 
mént, not an agreement upon condition 
that the note should be Void if an attempt 
Was inade to enforce payment of the 36121. 
The’ defendant should have objected in 
the court of bankruptcy, that the plain- 
tiff had no right to prove for’ 3612/.,, and 
that court wotild have inquired ~whether 
\there was any other debt. [They cited 
Adams ¥. Undley, 1 Mee. & W.374; Tyr. 
& Gr. 620; Abbott +. Hendricks, 1 M. & 
PGE 751,992 ny we 

Cur. ad. vult. 


Lord’ Denman, C. J., now delivered the 
judgment of the court—The declaration 
stated that the defendants, together with 
one Thomas ‘Whitmarsh, who had become 
bankrupt, made & promissory note on the 
26th Septeniber, 1842, for'payment to the 
plaintiff or order, twelve months after 
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date, of 150/., with interest from the date , 
of the note. \ To this the defendant Whit- | 
marsh pleaded, that ‘one: ‘Thomas Whit- 
marsh wasindebted tothe plaintiff in 36127. 
10s., and. that it:was agreed. between the 
laintiffs and the'defendants, and Thomas 
hitmarsh, that the: plaintiff should ac- 
cept 1500/..in ‘satisfactions and that,’ in 
consideration of the premises;! and that 
plaintiff would accept 1500/.. ‘in satisfac- 


missory note mentioned in the declaration, 
and deliver it to thé pliintiff im part pay- 
ment, of the said'sum ‘of 1500/., and that 
the plaintiff should not‘enforce;'or in any 
way claimoor demand payment: of the 
original: debt: of 36722.10s., and that the 
defendant made the note upon those 
terms, and | for no’ other! consideration. 
That Thomas Whitmarsh;'after'the note 
was made, and before it’ became due, be- 
came a bankrupt, and the plaintiff, in vio- 
lation of the »agreément, proved under 
the commission; for the original.debt ‘of 
3612/,'10s. ;and: ‘that the note thereupon 
became void. The ‘plaintiff replied de 
tnqUuUrias 1) 08 YUN 

Upon the trial: the: jury'foand a ver- 
dict for the defendants, but ‘a motion was 
made fora néw trialjupon the ground 
that the evidence did not support the plea 


stated to have been givens ‘and 'wejare of 
opinion that it did not, andthat'the rile 
should be absolute 'for a new trial) 
The agreement: stated’ im the plea ‘is, 
that the; plaintiff would aécept 15007. in 
satisfaction; ‘that the ‘deferidant’ should 
make the: promissory note’ jf | part’ pay- 


not enforce, or attempt to’enforce, or it 
any way claim or demand, payment of the 
original debt of 361271 10s. ieee 
The. evidence, however, ‘was,’ that on 
giving 350d. down; 150). by’ note; and’ a 
bond of the Misses> Self, attd another for 
1000/.,. Thomas Whitmarsh should be’ re+ 
leased from the original debt ;: and a deed 
between the ‘parties, executed in Novem- 
ber, after the note''was given, was confir- 
matory of the evidence of ‘the’ witnesses to 
the original agreement, that such were the 
terms.of the arrangement made at ''the 
time. Point PeyOnons Tho 1 





There was, it seems to’ tis,’a ‘Most ma- 
terial variance ‘between the ‘agreement | 


stated ‘in’ the’ plea'and that proved. The 
agreement iti the plea is, that the plaintiff 
would aécépt 15002, in satisfaction ; th 
the defendant should make his note in pa 
payment j’ and that’ the ‘plaintiff would 
not ‘enforce,’ or attempt to enforce, pay- 
meat of his origitial debt. But the agree- 
thent gene was; that, upon paynient' of 
3502. down, and '150/. by promissory note, 
and 1000/7, by bond, Thomas Whitmarsh 
shotild bé réleased from the original debt, 
making the obligation upon the plaintiff 
to release 'the bankrupt, or to refrain from 
prosecuting his ¢laim, a | condition subse- 
quetit to his récéiving 3007. down, and a 
for 10001, as well as the promissory 
noté, which mostimaterially varies from 
the agreement as‘stated in te 
The yulé' was for'a new trial, or judg: 
ment for the plaintiffnon obstante veredicto ; 
but thougl wé’think ‘the plea was not 
pi (9 by the evidence, we’ donot 
think, that ‘after verdict, it is bad upon the 
face of it, or that;‘supposing the agree- 
ment and other tits stated in it to have 
been proved,’ it does not afford a defence 
to the aétion, 48‘ showing a total failure of 
the consideration ‘upon which the note 
was given. We-therefore think the rule 
should’ be made ‘absolute for a new trial. 
‘Rule absolute for a new trial. 





BARBER AND OTHERS vy. Burcner.—28zh 
April, 1846, 


A doed of’ assignment of a life policy contained a 
‘covenant by defendant, the assignor, that he would 
pay to the C, Insurance Company, the annual 
premium and other moneys which should be re- 
quired, te keep. the policy on foot, when and as 
‘the same should become due and payable; and 
‘that, if the defendant should neglect or refuse to 
pay the:annual premium, within seven ‘days ‘af- 
ter the 5th, Junes,in every year, it should be law- 
ful for pipintifie to pay the annual premium; &c., 
and sue for and recover the same from defendant 
‘in an action at Jaw, as for money paid by them 
‘to ‘atid'for the use of defendant, and at his re- 
‘quest. Held, that an) action of debt'lay to te- 
cover an annual premium paid by plaintiffs, upon 
default of defendant,in paying the same. 


Dest. For that, whereas, heretofore, to 
wit, on 27th February, 1841, by a certain 
indenture then made, between the defend- 
ant of the’ one ‘part, and the plaintiffs of 
thé’othér part, [profert 'thereof,] reciting, 
that ‘bya policy of assurance, bearing 
date the 3d July, 1839, and numbered 
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“1415,” the society for equitable jassur- 
ance on lives andgurviyorships, called and 
known by the nume oft he Caledonian 
Insurance Company,” assured,.to.the de- 
fendant the sum Ha 990/, 19s, to be, paid 
to his executors, adoinistrators,\.or @s- 
signs, after the decease ofthe said defend- 
ant, when, the ame should happe ator 
under.the annual premium, 0 63 1ds..; 
and reciting, that: the defendant was in- 
debted unto the. plaintiffs, John Sutton 
Barber and James Cole, im the sum, of 
14491, ‘12s. and to the plaintiff George 
Crump, in the sum of 1008/,/12s,, and that 
the said parties had agreed, on receiving 
3,sum equal to 10s. jn the pound on their 
respectiye debts, to be, paid, at intervals, 
commencing from the, 5th February,.then 
last, of nine, fifteen, eighteen and. iwenty- 
four, months, and secured, by the guaran- 
tee of one William Taylor Smith, to re: 
lease the defendant from,@ll,personal. lia- 
bilities in his lifetime; in respect of;the re- 
maining 10s. in the pound, on his assign- 
ing ever to them, the. plaintiffs, the policy 
of assurance herein before; mentioned, as 
a security for the repayment to them, so 
far as the amount payable under; such po- 
licy, might extend, of such portion, of the 
remaining 10s. in the pound _on, then; xe- 
spective debts, as. might not haye been vo- 
luntarily paid by.the defendant in his life- 
time, he, the defendant, agreeing to keep 
the said’ policy valid and! ‘sibsistifig “dar- 
ing his lifetime; and that'the said William 
Taylor Smith, had given his guarantee for 
the payment by the, defendant, of 10s. sin 
the pound, on the respective debts due to 
the said plaintiffs, John Sutton Barber and 
James Cole, and the said plaintiff George 
Crump, at the times therein re men- 
tioned: it was witnessed, ‘that.im'pursu- 
ance of the said ment, and ‘it con- 
sideration of ‘the ' defendant’ being dis- 
chatged fr ni’ all personal liabilities, in, his 
lifetime, in respect of the 10s..im the, pound 
that, should remain due to the ‘plarmtiffs, 
after the payment to them of ‘the’ 10s.’ in 
the pound on their réspective debts, in the 
manner and at the times, thereinbefore 
méntioned ; he, the defendant, had bar; 
gained, sold, assigned, t rred and 
set over unto the plaintiffs, their, execu- 
tors, administrators and essigns, the said 
policy of assurance Hepa in Dele APH Ry 
and the said sum of 999/. 19s., assur 





‘ In the Queen’s Bengh.—Barter. aud others ¥. Buteheri 





thereby, and all. other:moneys, benefits and 
advantages. to be\hdd; réceived, or! ob 
tained under, or by virtue of, the)said: pos 
liey, and full . power) and. ianthority to 
ask, demand; sue for, recover, dnd receitd, 
and give effectual atquittances, Teleases 
and discharges for the sxidisuim of 9997, 193, 
and, other moneys, dnd .all the ‘right, title, 
interest,, possibility, claim and demand 
whatsoever, both at law land-in equity, 
of himthe defendantin, to, out df, or upon 
the said policy, moneys and premisesthere- 
by. assigned, ‘or)iitended so to-be, to :have 
and to holdthe said :policy,amoneys, and 
premises thereby. assigned, or intended so 
to be, unto. the -plaintifis, upom trust, to 
pay rateably. out ofthe moneys received 
u such policy, and: so farias the same 
would. extend, the balance that should then 
be remaining due from, ‘the defendant ‘to 
the plaiutifis ef! the, debts ‘then due from 
him to them ‘respectively, :as! therein be- 
fore mentioned, and,after:paynient of such 
balance, to._pay the surplus, if any, to 
the, executors,; administrators: or further 
assigns of the defendant } and the defend- 
aut did thereby, for himself, his heirs, ex- 
ecutors, and ‘administrators,: covenant and 
agree, with the, said, plaintiffs, their :ex- 
cuters, administrators: end assigns, that 
he would,; during the continuance of that 
security, from tirneto time, pay; or cause - 
to be, paid, to-the. said ©: ian society 
for equitable, assurances'oh lives and sur- 
vivorships,: the said; annual.premium of 
37/,,45s., aad. other moneys which should 
be noggret ak aig the said, policy ori 
foot, when, andias the'same'should become 
due, and payable, in. respect; of the said 

olicy thereby assigned or intended so to 
; and alse would, from time to time, de+ 
liver to the pleintifis the receipts for the 
premium or meneys so paid, and that, if 
the defendant should at any ‘time, refuse 
or meglect to\pay: the said annual: pre- 
mium,er to deliver the said receipts for the 
payment, thereof, withid seven days’ after 
the Sth; Jane, in every year; on which day 
in, eyery year, the said; angual premium 
would from time to time become ‘due, it 
should be lawful for the plaintiffs, or either 
of their, executors, administrators or as- 
signs, to pay the said annual premium and 
all other moneys which might be required . 
fox, keeping -the said policy/on foot, aud 
sue for and recover the same from the de 
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fendant in.an action.at law, as for money: 
paid, by them; or either of them, to:and for: 
the use of the é 
= with = interest for; the’ = on 
e rate of 61, per cent. per/annum, as by: 
the: said. a ery ser ae being there-: 
unto had, will,among; other: things, fully: 
appear, and the plaintiffs in fact say, that: 
after the making of the sadd indenture, and | 
during the continuance of the, said secu- 
rity, aud of the said poliey, to wit, onthe! 
5th of June, 1844, one amnual premiuni;; 
amounting to, the; sum: of 372. 1és., upon, 
and,inn of the said: policy, became: 
due and saponet ener ome gore $a 
society, ton keepingythe éaid policy ion} 
Pe eat that the, defeudant, having re- 
fused and neglected to.pay the same: pre- 
maium, or to deliver! any receipt: for: the! 
payment thereof, within seven days: after! 
thé said SthiFune, the plaintiffs, afterwards, | 
and after the expiration of said seven days, 
to wit, on the 26th June, i,the; year last} 
aforesaid, paid the said annual premium, 
ameuntingas aforesaid, toshesaid Caledo- 
nian society, for the purposeof keeping’on! 
foot the said policy, the.said payment be- | 
ing then necessary and required for that 
urpose, by reason whereof, and of the de+ 
i ant not having -répaid the said money: 
to the plaintiffy, an action hath accruedito 
the plaiutifis, 19 demand jand:havejof and 
from . the, defendauit,;, the, said) sum» of, 
371. 1és.,.parcel of the. said; sum above 
demanded.; .€ount:.upon an ‘account 
stated,, The defendant, after craving yer 
of the deed, which! he set out, demurred 
specially. Joinder in demurrer, | 


Petersdoff; fat the deféendant.—This is 
not a covenant to /pay.mohey upon which 
an action of debt will lie, but a\collateral 
covenant: the defendant does not, dove- 
nant to repay to the plaintiffs the premium 
and moneys which they may: pay to the Ga- 
ledoniaw Insurance Company. The proper 
action would be for the breach of,covenant, | 
whieh wauld accrue tothe plaintiffs im- 
mediately, upon the neglect or -refysal. of 
the defendant to. pay the insurance cém- 
pany; and. no other or new cause-of,ac- 
tion; accrues upon the ;payment sof the; 
premium by the plaintiffs to theamsurance 
company... [He cited Harrison v. Ma- 
thews, 10 Me. & W.768; Randallv. Rigby, 


idéfenddat, amd at his re- | 





4.Me..é.W. 130; Lord Ellenborough,\in 


Ker vy. Osborne, 9 East, 380 3: Marshalkv. 
Hopkins} 15) East, 809,314.) © 

| Crompioa; ¢ontwas—When- a sum of 
money is'to ‘be paid by virtue of a cove+ 
nant, deed-or other! ent, and action 
of-debt will lie upon) it, if’ the sum is as- 
certained at the ‘time of | ing the ac- 
tion. Hooper v. Shepherd, 2 Str. 1089; 
Ingledew v;' Cripps, Lord Raym 814; 2 
Salk. 658): If! one: man’ promises to’ pay 
the: debtvof' another, that may be ‘the 
ground of: an:action for damages ; butif 
hecovenants by deed to pay A. a cértain 
sum, débt:: lies © it. Com.) 'Dig:, 
“ Debt’: Ai 40: [Lord Denman, C.J .j'te- 
ferved to Yates'vi Aston, 4 Q. B. Rép: 182 ;: 
31Gi& Dey Fur, 83, which’ wasan 
aétion of debton'a mortgage’ deed; in 
thdt case there wus no covenant to repay 
the ‘money. {He alsu cited Evans v. 
Jones, 5 Mee: Ww. 295.] 

Vein oD. 

 Petersdoff, in:vepty.—The plaintiff does 
net rely on the express’ covenant, but! on 
a subsequent’ provision in the. deed : ‘he is: 
not at liberty to:do'that No subsequent’ 
provision’ can ‘vary‘or limit the preceding’ 
patt, so far as: relates to the form of ac- 
tion. » There is no analogy. between this in- 
strument and a charter party, in which ease 
freight has been iy earned. In the 
case of a mortgage deed, an action of debt 
lies becausé there is a contract to repay 
a specific sum tothe mortgagee. Sicippiee 
the defendant had tendered the amount, 
and the plaintiffs: had elected to proceed 
on the expressicovetiant, the tendér would 
be no answer to the elaim for damages, 
though, it, would .in,an .action of debt. 
Again, suppose the defendant had: re- 
covered judgment in an action of cove- 
nant, that would be no atiswer to a subse- 
quent action of: debt: 


» Lord Denman; OC. J.T have no doubt 
that the:action:ofidebt may be maintained 
on the deed whichis set out in pleading, 
and which shows these facts: it is money 
which the defendant’ was liable to’ pay to 
the directors of the ‘insurance company, 
and he has given ‘authority to the plaintiffs 
to pay it. 2 it Joosid 


‘Wirtaams, Jit appears to me, that 
the point mainly ‘relied upon by Mr. Pe- 
t is, that: the action’ of debt only 
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lies for a.sum certain. [ think..this isa 
sum certain: td certum.est,| quod. certuns| 
redda gotest. It is brought for theamount 
of, a .sum.,payable |,toy the . insurance 
office ; when, it iS paid, it. is ascertained: 
and known to both parties; anid, there- 
fore, the action of debt will lie. | 


_ Coreriwee, J.—It is.only by a conti 
sion of the facts that a arises. 
This is an assignment ofa: policy) and the: 
assignor, of course, enters Into: an agree< 
ment to pay the premiums. If he does! 
not pay, it is said that the plaintiff \has no 
right to. pass that by, and that an action of 
covenant only will lie; but.how unreason-' 
able that.is. By the non-payment of the: 
premiums the policy .might. be forfeited, 
and the party might be unable to give the: 
plaintiffs any adequate indemnity, This 
deed provides, that if the defendant does, 
not pay the premiums, the plaintiff may. 
When that power is_ exercised, there is a 
sum.certain paid with, the, defendant’s aun: 
thority, and that is the: ordinary case in 
which an action ofdebt lies. .There is no: 
reason why. it should .not lie for that sum: 
of money, because it;turns out that. the 
authority for paying it was contained in 
a deed. 


Judgment for plaintiff. 





Mayor v. Warp.—dJuan. 29h, 1846. 


Assumpsit for work and labor asian architect, and 
for commission. The plaintiff’s particulars of de- 
mand, claimed 5/. per cent. for commission. Held, 
that the plaintiff might recover for work and la- 

bour, although the jary negatived the right to 
commission. 


Assumpsir for work and labor as an 
architect, and for commission. |: Pleas: 
first, non-assumpsit ; secondly, payment. 
The particulars of demand, claimed the 
sum of 5L1/. 7s, 5d. ineluding 40/. paid'into 
court, being 5/. percent. commission on 
the estimated expenditure. At the trial, be- 
fore Lord Denman, €.J., at. the Middie- 
sex sittings after, last Michaelmas term, 
the plaintiff proved, that he had been em- 
ployed as an architect, in superintending 
the building of a house for the defendant, 
from the year 1837 to.the year 1844. 
There was no evidence of any agreement ; 
but accounts were delivered of disburse- 





ments ‘and journeys, charging 22, 2s, per’ 
day for the time occupied in the journeys.’ 
The defendant had paid the plaintiff each’ 
yeary100/. as professional fees. In 1844, 
the plaintiff claimed percentage as an! 
architect. | The defendant disputed the! 


| right of the'plaintiff tocharge commission, 


and contended;:that the sum mentioned in 
the particulars being ‘claimed expressly 
as commission, the plaintiff could not be: 
let.in; to show. what he was entitled for 

lans and drawings: The Lord. Chief 

ustice told the jury,:that though thede- 
mand in the particulars was expressly in 
respect of commission, yet it was compe-. 
tent for the plaintiff ta: put his claim’upon 
the alternative of the value of’ the draw’ 
ings and other'matters, which as architect, 


he:had provided for the work: The jury' 


negatived the claim ‘of the: plaintiff for 
commission, but gave:a verdict for the’ 
plaintiff for 1007..12s.: Inthe following 


term, (Jan. 12,): 


Sir. PF. Thesiger, Attorney-General, 
moved for a rule nisi for a new trial on 
the ground of misdirection, and upon an 
affidavit. Particulars are not:to be con 
strued with the same strictness as plead+| 
ings; but the plaintiff is not to be allowed’ 
to'make a claim at'the trial, substantially’ 
different from that stated in the particulars. 


| A. claim for work andi Jabor, and a guan:' 


tum meruit; is substantially different from 
a claim of 61, per cent. ‘commission, and 
the:defendant would not be prepared with 
evidence'to rebut the latter claim. The 
object of furnishing particulars is to pre- 
vent a surprise on the defendant. Daven- 


port.v. Davis, 1 Mee. & Wi: 570 3\Roberts 


v. Elsworth, 10 Mee. & W. 653; Breckon: 
v. Smith, 1 Adol, & Ell. 488. | [Patteson,’ 
J.—The particulars do not claim the 51: 
percent. commission on the footing of any 
agreement, so as to confine the plaintiff to 
a particular contract. If that ‘had‘been’ 
sd,:it would not be open to the plaintiff to 
go into a case apon the quantum meruit, 
There; the cause of action stated» in the’ 
declaration, is work and labor, and I do not’ 
see why'the statement. in the particulars: 
may not ‘be:taken as a mode of estimat-! 
ing the amount. | 


Cur. ad. vult;» 


Lord Dinman, C.J., now delivered the 
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jndgment of the court,—In this, case, we|| ed with this transaction. ‘The jury, under 


have looked at the, bill of particulars.and, 
at the affidavit of the attorney, and)think; 
that there is. no ground. for;a rule(misi for 
a new trial, Although the plaintiff’s par-, 
ticulars were. for, commission, we, think, 
that they cannot reasonably be considered 
to bind. him to recover that only, and that; 
indeed, they could not so bind him ; and jhe 
ought to be at liberty.to.show the value of 
his services. The, defendant, therefore, 
ought to have been prepared, on his part 
to show the value of the, work done;.,.and 
therefore, there;is, no ground for the; rule. 

ent Rule refused... 





3 4 iss tort? ole 
Lewis v. Samurn.—Laster Term, 1846..; 
ASSUMPSIT—ATTORNEY+—NEGL IGENCE. 


An attorney being employed to conduct @ prosecu- 
tion, gave an undertaking: that; he, would; not 
charge full fees, but that he would-only char e 
the money actually expended in conducting ‘the 
business. ‘In consequence of the negligent con-’ 
duct of the attorney, the indictment failed. 

Held, that he could. not, under such circumstances, 
recover back the. money so expended. 


Tuts was an action’ of assumpsit tried, be- 
fore: Mr. Justice Wightman, on an at- 
torney’s bill, and, a, verdict was found for, 
the, plaintiff, for.38/, Lewis, had, been 
employed. as;an attorney for the plaintiff, 
in,an action of Samuel v, Isaacs, and .in, 
the course ofthat cause, certain. facts 
were sworn to in,an affidavit, which were 
alleged. not to beitrue. And ajprosecu-; 
tion for perjury, was, instituted.. Lewis 
was employed to conduct the prosecution, 
and he gave an undertaking to. Samuel, 
that for the business done in.respect of the; 
prosecution, he would not charge full costs, 
but he would be. content, to be paid the 
money actually expended 
The indictment. failed because the. 
christian name of the commissioner, before. 
whom, the affidavit was sworn, was not 
properly stated, and it appeared in evi- 
dence that Lewis had been guilty of great 
negligence innot making proper exertions 
in order to ascertain the correct name.of 
the commissioner. The. present’ action 
was brought to’ recover the money actu- 
ally expended in conducting the prosecu- 
tion, ‘as well as for work done unconnect- 





the direction of the learned judge, being 
of opitiion’ that Lewis had been guilty of 
gross negligence in conducting the prose- 
cution, for..perjury, did not include in 
they -verdict:any part of the claim made 
in that respect. | malin hoe 


.. Watson now moved for a rule to, show 
cause why the verdict should not be-in- 
creased by the amount of the sum expend- 
ed. by the plaintiff in respect of this pro-' 
secution. This ismoney expended under 
a contract, and is distinguishable from: 
thé cases of Hilliv. Featherstonhaugh, 7 


| Bing» 569, and Shaw vs Arden; 9 Bing. 
4 287, where it:has:been held that an at- 


torney cannot charge for work which is 

useless towards accomplishing the’ object: 
his:client had in view : those cases/ only: 
apply where an attorney seeks to recover: 
remuneration forhis work and labor; and 

not to. a.case like the present, where. he 

only seeks to reimburse himself the money: 
he has expended in conducting the prose-! 
cution for the defendant... [Lord Den-: 
MAN, C.J. If he loses his labor in the 

one case, why should he not lose his mo-: 
ney in the other:] The:case stands on the 

same principle as that of a bailee, with- 

out reward, and the plaintiff is entitled to’ 
recover. bs i 


Lord Denman, C.. J—I do not think 
that there is any ground for granting this 
application, by: reason of the gross negli- 
gence of the plaintiff, the work in respect. 
of which this claim is made, has become 
entirely useless to the defendant. 


Patteson, WitiiaMs and Wicurman, 
J.’s, concurred. 
Rule refused. 





Baruey v.,Watrorp.—Mzy 26th, 1846. 


Declaration, in ‘case stated, that, plaintiff was a: 
dealer in printed silk goods; and had sent defend-, 
ant. divers lots of such goods, the last of which 
contained handkerchiefs, which had been printed 
by plaintiff with a ‘certain oriiamental pattern, 
and that he was about to print others in the same 

. Manner for. profit; all which was known to.de- 

fendant; yet defendant, contriving to defraud 

laintiff, and to induce him to desist from se 

printing the same and-deprive him of the profits 

and to acquire the same for his ownsole use and 

benefit, falsely represented to plaintiff, of and 
* 
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eoncerning the last lot and the handkerehiefs,that » 
_in the last lot there was ai eopy of a regiptered 
pattern, and that the parties intended to proceed 
against plaintiff in the most expensive masner, 
by injunction, (thereby meaning’ that the putterm 
was'a of'a TRy, ( ‘ , 
tothe statute,) whereas in fact, no suck»pattern 
had been registered ; and no parties did.so jaténd, ; 
as defendant well knew. Special damage :— 
Held,that the declaration disclosed a cause 
“of action ; ‘and ‘that ‘an’ inuaéndb ‘was unneces- 


Case.- Declaration «stated: For » that 
whereas, the plaintiff; before | and: at the 
time, &e.,. was. and from thence hitherto 
hath been and isa ‘printer ‘of ‘silk goods, 
and Hath during ali that time used,. exer- 
oised, and carried on the trade ‘andbusi-) 
ness of'a printer of silk’ goods ;-and the} 
grievance aforesaid, hadsent and delivered | 
to the defendant ‘divers: lots “of pritited 
goods; ahd in the last lot of such: goods,’ 
which the plaintiff had so sent: and deliv- 
ered to the defendant, before the commit- 
ting of the grievance heremafter men- 
tioned, there were 'divers: woven fabrics; 
of silk, to wit, silk handkerchiefs, whiely 
had: been printed by the plaintiff in the 
way of his said trade or business, with a‘ 
certain pattern or design for the ornament- 
ing Of the said silk handkerchiefs, and had 
been published by the plaintiff to the de 
fendant and other persons, before the 
committing of the- grievances’ hereinafter 
meritioned; and the plaintiff, before and’ 
at the time, é&ce:, was also about to print’ 
other woven fabrics of silk; to\wit; other 
silk handkerchiefs in the way of ‘his said 
trade or business, with’ the same pattern 
or design for the ornamenting of the last 
mentioned silk handkerchiefs, and to pub- 
lish the same, when so printed, in the way’ 
of thé plaintiff’s said trade or business, 
for gain and reward to the plaintiff in 
that’ behalf: of all which premises; the 
defendant, before and at the time, &c., had 
notice. Nevertheless, the defendant, well 
knowing the premises, but contriving, &¢., 
to deceive, injure and defraud. the. plain- 
tif in this. behalf, .and.to mduee. him, to 
desist from printing or ornameuting' any 
more handker¢hiefs; with the'said desi 

or pattern, atid to ‘deprive him of all ‘the 
gains and profits, which he. might and 
would have made and derived therefrom, 





and to cheat the plaintiff out of the bene- 


fit, ‘profit and advantage of the said design 
or pattern, and to acquire the same for 
the ‘sole use and benefit of him the’ defend- 
ant, ‘aid'to put'the plaintiff to great and 
utinecessary expense and''trouble, and to 
vex, harass, and: injure the plaintiff, here-' 
tofore’ and long after the ‘ist September, 
1848, 'toowit, on, é&c:, falsely; fraudulently, ' 
and! deceitfally: represented and affirmed | 
tothe plaintiff, of arid concerning the said 
last lot of goods'sd sent and delivered to 
the defendant’ as afvresaid, and of and 
concerning the’ said ‘silk’ handkerchiefs 
contained therein, and which the plaintiff 
had }and ornamented, and pub- 
lished with such designor pattern as afore- 
said, that in the said last lot of goods there 
was a eopy'of a: regi ‘pattern, and 
that the parties having asked the defend- 
cattails priuter, he; the defendant, was 
obliged to give the plaintiff’s name, and 
thatthe said parties intended to proceed 
against the plaintiff in the-most expentive 
way, by injunction and order, through’ the 
court of 3 lg (thereby then meaning 
that the said pattern o1 design with which 
the said silk handkerchiefs so contained 
in the last lot of goods, were’ printed atid 
ornamented as aforesaid, was a copy ofa 
pattern or design, which had beeti and 
was registered, and the ¢opy-right in'which 
was then subsisting, ace to the sta- 
tutes then’ and still in forcéy relating’to the 
mit tof designs; ‘and that the par- 
ties i marl! in ‘the said’ pattert acda 
sigti, had asked the defendant, who'was the 
printer of the said silk handkerchiefs, and 
that he; the defendant,' had ‘been’ obliged 
to give and had giventhem the plaintiff’s, 
name as'the printer of the said silk hand- 
kerchiefs ; and that such parties interested, 
inténded to proceed against the plaintiff, 
to prevent him from pirating the ‘said de- 
sign,'by injunction ana order, through’ the 
court of chancéry): ‘whereas,’ im tfath 
and in faét, no such ‘pattern’ or design’ as 
aforesaid, nor any pattern or design’ re- 
sembling the said pattern or design printed 
onthe said silk handkerchiefs by the plain- 
tiff, had been or was registered accdrding 
‘to the'statutes ‘aforesaid;'as the defendant 
at the time of his makiti¢ the false repre- 
sentation aforesaid, well knew: and 
whereas, in truth and in ‘faét, there were 
no parties interested in the said design 
representéd by the defendant, norhad. 
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such parties asked the defendant for 
the printer of the said silk handkerchiefs, 
nor had, the, defendant, given them the 
plaintiff’s name as the, printer of the said 
silk handkerchiefs, nor did, any such par- 
ties intend to proceed against the plaintiff, 
by, injunction or.erder, through the court 
of chancery, as the defendant, at the time 
of his making the false and)fraudulent 
representation and affirmation, well knew: 
by means and in consequence of which said 
false representation and affirmation, se 
made. by the defendant to the plaintiff, as 
aforesaid, the plaintiff, believing the same 
to, be true, and not knowing to the contrary, 
thereof, was then Jed, caused, and induced. 
to, and did then travel and journey a long 
distance, to wit, from Glasgow to London, 
and tere remain for a.long\time, to wit, 
ten days, for the purpose of. inquiring into 
the matters so.represented | and affirmed 
to the plaintiff as aforesaid, and of en- 
deavoring to satisfy the said supposed par- 
ties, whora the defendant had. represented 
as about to proceed against the plaintiff 
as aforesaid, and to induce such supposed 
parties to furbear proceeding against. the, 
plaintiff through the court of chancery, as 
the defendant had represented, they were 
zbout, to do.as aforesaid, as,it was reason- 
able and proper for the. plaintiff to do un- 
def. the circumstances ,|aforesaid, and 
thereby was necessarily put to and incur- 
ved. great expense of ,his, the plaintiff's 
moneys, amounting to adarge sum, to wit, 
¥0/., in and about. the,making of such 
jpurney, Xc.,.and was jalso| hindered and 
prevented, during his absence from home 
as aforesaid, from, following or attending 
‘o his. said trade.or business, in so ample 
» manner as he otherwise might and would 
‘ave done; and also, by. means. ‘of the 
yaid false and fraudulent representation 
nnd affirmation so made by the defendant 
ss aforesaid, the plaintiff believing, the 
same to be true, and not knowing to the 
‘ontrary thereof, was then. caused.and .in- 
‘luced to, and did actually..abstain from 
yrinting or ornamenting, and, publishing. a 


sarge number, to, wit, 20,000. silk. hand-" 


kerchiefs with the said pattern.or design, in 
the way of his said trade or. business, 
which he otherwise might and would have 
done, and. which he, the plaintiff, then had 
orders to do from divers. persons, [naming 
them, | and for divers large sums of money 





of the said persons respectively, amount- 
ing together to 1000/3, and was also 
caused to, and did abstain from selling or 
disposing of a large number,.to wit,.10,000 
silk handkerchiefs, which the plaintiff had, 
before the committing of the said:griev- 
ance, printed with the said pattern or de- 
sign, and, which the plaintiff otherwise 
might and would have disposed of for 
large sums ‘of money, and thereby, &c. 
Demurrer aud joinder therein. | The de- 
fendant stated -the following (amnongst 
other) points for argument :—That there 
is not in the declaration any cause of ac- 
tion, shown or stated by. or for the plain- 
uff, sufficient to sustain bis action against 
the defendant. That the representation 
and affirmation to the plaintiff, as alleged 
in the declaration, would not alone give 
the ee any cause of action against 
the defendant ;) and that the alleged spe- 
cial damage is not the \legal\and natural 
result of the defendant’s alleged represen- 
tation. \ That the special damage alleged, 
is rather the consequence of the plaintiff's 
own credulity, and the want of ordina 
caution. ~That, to sustain the action, fraud 
on the part of the: defendant in| making 
the representation was a’necessary ingre- 
dient, but»the declaration: merely shows 
a baremaked untruth | on the part of the 
defendant, in making: the representation 
and affirmation, in which ‘fraud could not 
well exist, either in factor im law. » That 
to maintain an action for such a false :te- 
presentation and affirmation, asthatstated — 
in the declaration to have heen made’ by 
the defendant, it is. necessary to be shown 
that the plaintiff: was bound to believe the 
defendant; or that :-he had:some cause in: 
dependently of: the representation itself, 
to believe the defendant ; or otherwise, a 
party might believe any random expres- 
sion of another; ‘and then, because he is 
credulous, maintaim an action for damage, . 
which arises from his-‘own credulity.. That . 
if the declaration does show fraud, ‘it: is 
fraud ‘without damage, for the damage al- 
leged is not. the consequence of that fraud : 
and mere fraud without damage, willnot 
give a cause of action. That the innuendo 
is improper, and: cannot be readin ‘aid of 
the rest, of the) declaration, becituse ‘it at- 
tempts to extend the natural meaning of 
the alleged representations, there being 


| no prefatory matter in ‘the.declaration 
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warrant the extension; and because an 

innuendo is mapplicable té a declaration 

stating re ions and not’ specific 

words... ‘That the words ‘constituting, the 

- glleged. representations should have been 
set out. , 


Aspland, for the defendant; in support 
of the demurrer :—The maxim * vigilanti- 
bus nor dormientibus jura subvenvunt” ~ 
plies.. In Bailey v. Merrelt; 3 Bulst. 94; 
Cro. Jac. 386, which was an action by a 
eartier for felsely representing the weight 
of certain goods, no judgment was given, 
but the opinion of the coatt was against 
the plaintiff, on the ground that the dam: 
age arose from his own default. In» that 
ease, Croke; J., said, “Damage without 
fraud gives no: cause of action; but where 
these two do concur ‘and meet together, 
then an action’ lieth.” (Cited by Lord 
Kenyon, in Pasley v. Freeman; 3T. R. 51, 
64.) The damage must be the natural 
result of the defendant’s act.  Kelly'v, 
Partington; 5 B. & Adol. 645; 2 New: & 
M. 460. In Vernon v. Keys; 12 Bast, 632; 
affirmed in error, 4 TFanut. 488,.it was 
held, that’ am action would not lie for a 
false representation by a bidder, of @ sel- 
ler’s probability of getting a better price 
for his property. ‘The innuendo must: be 
rejected, as going beyond the meaning of 
the words ; and without the innuendo, no 
charge against the defendant is imputed: 
There should have been an inducement 
ef a conversation with respect to the sup- 
posed existing registration. Dayv. Rob- 
enson, 1 Adol, & El: 564. There is no 
presumption: that the ‘registration’ con- 
tinued. 5&6 Vict. c..200, § 2. Again, 
the words ought to have been set out ver- 
batim, in order that the court might judge 
ef the meaning of the representation. 
Gutsole v.. Mathers,' 4% Mee. & W. 496, 
There is nothing from which it' can be col- 
. leetéd that the very words are set'out. On 
the contrary, the expression, “the parties 
having asked the defendant for the printer,” 
&c., shows that the result onby of the words 
is given. “f 


J. Brown, eontra.—tn the case of Bailey 
vy. Merrell, 3 Bulst: 94; Oro. Jac. ‘386, 
the weighing of the goods’ would have 
been in the ordimary course of the plain- 
tiff;’s business, so that he had every means 


Might not the 





of as g the truth of the represen 
tation: In this ease, it was not i the plain: 
tiff’s power to ascertain the truth of ‘the 
representation. So'long as the copyright 
subsists, a Stranger has no ¢ unity of 
inspecting the design, ’s0'ds to as¢ettain 
whether there is any copyright. [He re- 
ferréd to’ sects. 4 and 17 of stat. 5 & 6 
Viet. ¢, 100.) [Lord Denman, C. F.— 
pluintiff have ititroduced into 
the declaration, an averment, showing that 
he had not the o unity ?} The court 
takes jedicial notice of the provisions of 
an‘act of Parliament; and the’ oie 
that the plaintiff did not know the falsity 
of the representation, distinguishes ‘this 
ease from Bailey v. Merrell. The deei- 
sion’ in Vernon v. Keys, ¥2' East, 632, 
partly turned upon the de¢laration being 
bad, in not showing that the plaintiff had 
been damaged by the false representation; 
the court did not intend to lay down @ 
general rule. The innuendo'is supported 
by the other allegations in the declara- 
tion. If a party is about to proceed by 
injunction in the eourt of chancery, it 
mast be to restrain the party from infring- 
ing the copy-right, and therefore, the copy: 
right must. have been subsisting. ‘The 
meaning is, that the party actually had 
given up’ thé plaintiff’s natie.'| There is 
no ‘case in whith the very words of repre- 
sentation are set ort except TFuylor v. 
Ashton, 11 Mee. & W. 401. In Gucsole 
v. ‘Mathers, 1 Mee. & W. 495, Lord 
Abinger, in delivering the judgment ot 
the court, said; “There may be a class ot 
eases where words are: mixed’ up ‘with 
the charge; to which this'rule could not 
apply; as in the ordinary ¢dse ‘of ati‘ac- 
tion for deceit by reason of a false repre- 
sentation of character, or where’ an ac- 
tion is founded on a deecitful represen- 
tation, to induce a party to’ advance 
his money: that is not properly at action 
for words. So, also; where a man defeats 
the object of another, by claiming goods 
that do not’ belong 'to him, and does that 
falsely and maliciously: in such casé, it 
must be alleged 'that he did claim them 48 
his own, and thereby defeated the plaitr 
tiff’s object in -réspect of them ; but thé 
mere form of words is not importatit. 
There the complaint is for an act done.” 
{Lord Denman; C: J—The' first couitit 
was also held good mi-error.} [He ‘also 
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sited; Pasley.rcemany.3 Tx BR. 61 ; 
Hamar v. Alexander, 2: New Rep. 241 ; 
,'Y' Hast, 318 ; “@aines- 


rd y, Blac 6 Price, 36, 37 ;, Turn- 
_ ferd.y, Blac © Price, it’ 906, 908, 


ley v. Macgregor, 6 Scott, N,R..-$ 

Swan v. Phillips, 3 Nev. & P. 447; 8 
Adol, & Ell 4575. Evans-y. Collina, 6 Q. 
B. Rep. 8045! Dewaua. v., Stemkeller,:8 
Seott, 202; 6 Bing. Ni.C;.86.)  The-de- 
cisions in eases of slander, are not apphi- 
eable to.an action for a false representa- 
tion. The lith sect.; of stat..6 &,6) Viet, 
c. 100, provides | against a. frand, though 
not against a parviewlar offence; but it is 
ene ‘whick;the,commeon Jaw provides 
against. heniv) enw oneei endig, 9 


Aspland, ia reply -7There is nothing in 
this declaration to shew that the ecopy- 
righthad not expired... The plaintiff sas 
bound to know, whether there: was any 
such copy sregistered «by, | himself or, bis 
agents, ‘Che argument for the defend- 


‘ant must, go -this length : that if At: says |f 


to B., “ Youhave.a bad tide, and C.is go- 
ing to, bring au action of ejectment against 
you,” end that statement is false, an action 
would be maintainable). In none of, the 
cases cited was:there an innuendo, other- 
wise. all the inconveniences pointed out 
by Lord Abinger in Gutsole vi Mathers, 
| Mee. 8) W. 495, would have) arisen, 
Lord Denman, \C,J in Evans Ni Cal- 
ius, 5 Q. Bi Rep. 804 5, we: thought that 
‘the: allegation; of frand; was, immaterial, 
‘on the authority of Hnnphrys v. Pratt, 
in the: House of | Lords, 6 Bligh. N,\8: 
154. , Our jndgment.im that case was not 
overruled, go ifap af it ds applicalble to this 
case, ‘Though. the | court, of exchequer 
chamber, thought that the, plea was 
answer: here ftaud is alleged,] trlor 
ibts | Gur. ad, vult. 
: Lord Denman; C.5., now delivered the 
jadgment of the court.+The declaration 


- in substance, states, that the plaintiff was 


a dealer in. printed pik. goods, and had 
sent the defendant. divers| lots. of such 
goods, the last of which contained hand- 
kerchiefs which had been, primted by,the 
plaintiff with a certain i a 
tern, iand| that he was @boot ¢a print others 
in the same manner, for profit; all which 
was known tothe defendant: yet the de- 
fendant, conttiving, and cxaftily and, sub- 





tily intending to deceive, injure, and de- 
fraud the plaintiff, and: to induce him to 
desist froma.so, printing the.same, aud de- 
prive jim of the profits, and to acquire the 
same for has awn sole. use and benefit, and 
Sean eaautieet tsetoniare 
alsely, fraud. and deceitfully xepre- 
sented and affirmed to the plaintilt-of and 
concerning the said’ last Jot, and the said 
a co in oo tr last lot 
there was a copy of a registered pattern, 
and that the parties intended to proceed 
against the plaintiff in the most expensive 
manner, by injunction|and order, through 
the court of chaucery, (thereby meaning, 
that the said pattern: was a copy-of a pat- 
tern. registered -aceording to the statute, 
&c. ;) whereas, in fact;no such pattern 
had heen registered, de.,, and’ no parties 
did|so intend, as’ defendant well knew ; 
in consequence of which false, representa, 
tion, the plaintiff was induced to take 9 
sed pei a en 
ar the. purpose, of inquiring into 
ene etree 
parties, and. was hindered jn his 
refrained fio ing g i 


according, to. orders theretofore received, 
o- Ta this, eee oars 
murred generally. The judgment whi 
smear lealotee an Svans v. Collings, 
5G. Hep. 604, afbrming the propos 
tion, that every false statement made by 
one person and believed by another, and 
80 ae as to bring Joss _ hima, 
constituted a grievance for which the jaw 
gives a remedy by action, has heen over: 
ruled by the court of exchequer chamber, 
which did not denythe authority of dfm- 
plreys v. Pratt, in the, House of Lords, 
5) Bligh, N.S, 464, but thought, it; might 
be distinguished frou Evans... Calling, 
Whether in. point, ef reasoning, that dis- 
tinction is very’ satisfactory, we need not 
inquire ; for, having been established by 
the court of errpps) i mast prevail. 

And on the same general subject, we 
must adfnit theweasonablencss .of the doc- 
trine there at length laid down; for if 
every-unttwe statement,which prodyces 


‘damage to another, would found an action 


at law, 8 man might sue bis neighbor: for 
any mode: of’ communicating erronedus 
information,’ sack, sgh cpr oa: Revips 
a ‘conspicuous clock too slaw,  sirice the 

uf might be thereby prevented. frgm 
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attending to some duty, or acquiring some 
benefit. A doctrine éreating legal respon- 
sibility in cases so numerous, and so ‘free 
from blame, must’ be restrained within 
some limits but’ an‘averment thatthe 
falsehood of his re ntation was known 
to-him, ‘and that he knowingly and wil- 
fully uttered it, seems to carry the matter 
somewhat further. If indeed, the defend- 
ant were under ‘any legal. ébligation to 
state the truth. correctly to the plaintiff, 
there would be a grievance in misleading 
him, for which an action on the case would 
lie ; still more so; if he made the false re- 
ptesentation with’ a’ view to some unfair 
advantage to himself. ‘a 
Now here, on thimutely examining the 
allegations, though not very scientifically 
made, we think it sufficiently appears; that 
the defendant uttered’ knowingly a'deli- 
berate falschood: on this subject, with a 
view to his own lucre.’’ It is averred that 
he did ‘so ‘with a design ‘to: deprive the 
plaintiff of the — “ _* lust lot be 
voods, and to,acquire it for his own st 
lon and it is oe plain that this object 
might have been effected in‘ the manner 
alléged, by ‘deterring the plaintiff from 
bringing his goods into the market! The 
defendant has no tight to say''that the 
plaiitiff was wrong in ‘givitig him ‘eredit 
for the truth of what he said ; ‘and there is 
no doubt that the special damage natu- 
tally flowed from the plaintiff’s confidence 
in’ the defendant's ‘false assertion.’ 
‘We think, therefore, that the: plaintiff 
has stated a ‘good cause’ of action, and 
the demurier must be overruled. sa 
“The objection,’ that the innuendo’ is 
larger than the representation, is ans 
sWeréd by the remark, that’no innuendo 
was required. ' . . 
Judgment for plaintiff. 





BAIL COURT. 
Before Mr. Justice COLERIDGE. 
t y i} yt i 
Avams v. Rowe.— April 29th, 1846. 


To a declaration containing. three: counts, the de- 
fendant pleaded non-assumpsit, tender, set-off, 
payment, upoa which issues were joined, 

e cause being referred at nisi prius, the costs 
of the cause to abidé the event of the award, the 
arbitrator found for the plaintiff on the’ first, third, 





‘and. fourth issues 5 and onthe second for tlie de- 
fendaut ;-~Held, that the finding: was sufficient, 
and that it was not: necessury thera should be 
distinct findings on the issues ried by the plea 
of non-dssummpsit, tipon each’ separate count of . 
‘the declaration. : avg abies 


Turs was an action of assumpsit, in which 
the declaration. contained three counts for 
goods sold and delivered, monéy had‘and 
received and on an account stated. The 
defendant pleaded, first, ex as to 29/; 
1}s.1d. non-assumpsit; sedondly, as to 
that sum a tender; ‘thirdly, except as to 
that sum set-off; fourthly, except as to the 
said sum, payment before action. Upon 
these pleas issue was joined. At. the sit 
tings after Hilary term, a‘verdict for the 
plaintiff by consént; with 80/) damages 
subject to the award or certificate of an 
arbitrator, 'to whom. all matters in differ. 
ence in’ the cause, were to be referred, 
who' was to determine what he should 
think fit to be done by the parties, respect- 
ing the matters: in dispute’; the costs of 
the cause, and of the reference and award 
of certificate; to abide the event of the 
award or certificate. ‘The arbitrator made 
his certificate and found as follows :—As 
to the. issues’ firstly, thirdly’ and lastly 
joined, between the saidparties in the said 
cause) I do find and certify, that the ver- 
dict so found as aforesaid, ought to. stand, 
and that the same shall anddo stand, 
upon and so far as relates to the first, third 
and last issues + but that the amount of 
the verdict :-be\reduced, from the sam of 
80/. to the sum of 3/,'18s, 11d.: and as 
to the issue secondly joined in the cause, 
between the said parties, Ido find and 
certify, that the verdiet so: found for the 
plaintiff as’ aforesaid,'so far'as the same 
relates to the said seéorid ‘issue, ought to 
be ‘set asidé, and a verdict on the said 
second issue entered in lieu thereof for 
the defendant, and that the same be done 
accordingly.” On this state of facts a rule 
was obtained, which called upon the plain- 
tiff to show cause why the arbitrator's cer- 
tificate should ‘not''bé' set-aside, on the 
ground that! he had not decided on each 
of the issues taised. “ 


Meilor now showed ‘cause.—It will be 
contended on the other side, that there are 
in reality six issues raised‘on this record, 
as the plea of non-assumpsit raises a dis- 
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tinct issue on each of the counts. in, the 
declaration ; .and therefore, according: to 
the decision in Kilburn’ y. Kilburn,.13 
Mee. & W. 671, there should ‘be a dis- 
tinct finding on each of these six issues, 
That case is, however, very distinguish- 
able from this. . The arbitrator in that 
case made no award on the separate 
issues, but merely found: that the defend- 
ant was indebted to the plaintiff in 69, 
The court, iu. giving judgment in that case, 
say, that though this finding disposes of 
the issues of payment and set-off, yet: it 
leaves the issue on the plea of non-assump- 
sit undisposed of. The issue on the plea 
of non-assumpsit is here, however, dis- 
tinctly ‘found in. favor of the plaintiff. 
There: is but one promise, and whatever 
is the extent.of that promise, whether di- 
‘visible or not, it is put in issue by the 
plea of non-assumpsit ; and: whatever is 
the effect of that plea, it is all found in 
faver of the plaintiff.. In Stonehewer v. 
Farrer, 14 Law Jour. N.S. Q. B. 122, the 
point was not decided ; but it is clearly 
intimated by Wightman, J., in his judg- 
ment; that this finding would be sufficient. 
In Cooper v. Langdon, 9 Mee. & W. 60, 
an award of a general verdict for the de- 
fendant was held sufficiently final. It is 
therefore submitted, that the arbitrator 
has disposed of all the issues. 


Lush, in support of the rule.—It is sub- 
mitted, that Kilburn v, Kilburn, 13 Mee. 
& W.671, is not distinguishable from this 
case, and that the arbitrator has not de- 
cided upon all'the issues. The counts 
were the same in that case asin this, with 
the. exception of the plea of tender. 
There are, therefore, three distinct issues 
upon each count of the declaration., Non- 
assumpsit is admitted to raise a distinct 
issue on each count of the declaration. 
The defendant, by that plea, denies that 
he promised on either count, not on all 
the counts put together ; and the arbitra- 
tor finds the plea of non-assumpsit for the 
plaintiff, or,-in other words, that he did 
ppm but does not say on which count. 

e ruling inthe case. of Kilburn v, Kil- 
burn, decides that this'is not a sufficient 
finding. That case has been since held 
good law in Morgan v. Thomas, 9 Jur. 
92, in the same court. 


Cotermen, J wT think Mr. Mellor has 





succeeded in pointing out a material dis- 
tinction between this case and ‘that of 
Kilburn vy. Kilburn; and [should not be 
disposed to.go further than the strict terms 
of that decision. . In that case there was 
no finding in terms on any of the issues, 
but only a gerieral finding, that the defend- 
ant, owed the plaintiff a certain sum of 
money, which left it uncertain upon which 
count the plaintiff was entitled to recover. 
Let us see what are the issues in this’case. 
There are three counts and four pleas, on 
each: of which.issue is joined; and. the 
finding of the arbitrator is, on the first,third, 
and last issues for the plaintiff; and on the 
second, for the defendant... There can be 
no doubt what is meant by the first, third 
and last issues; and the only question 
raised is as to the plea of non-assumpsit : 
and it a to me that that is equally 
clear, and that the ‘arbitrator meant by 
the first issue, all that is comprised under 
the plea ‘of non-assumpsit. This is the 
reasonable construction: of the words. 
But an objection is made, that the first 
issue is divisible and raises’ several sub- 
issues, and: no: doubt: it does so} and if 
any reason could be shown, upon the face 
of the award, that he meant to fix the find- 
ing upon any particular sub-issue, there 
might be something in the objection ; but 
it is clear he meant it to apply to all-the 
sub-issues which the plea .of non-assump- 
sit raises, all of which he finds for 

plaintiff. Then it is' said, we cannot tell 
how much. he considers owing ‘to each 
count; but that can make no difficulty. 
The only object of the separate finding is to 
dispose of the question of costs, and for 
that purpose: it must be taken, that the 
arbitrator has found that the defendant 
owes something on each of the counts. 

_ Rule discharged. 








Conrt of Common’ Pleas, 





Before the Right Horiorable Sir NICHOLAS’ C. 
TINDAL, Kat., and the rest of the Judges. 


‘Hotupine v.' Tae Liverroon Gas Com- 

PANY.—Aprd 20th and May 22d, 1846. 

ACTION ON THE CASE—GAS | COMPANY— 
NEGLIGENCE—GENERAL ISSUR, _ 


In the absence of any express statutory énactment 
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there is te re pane gas com- 
pany. supplyi adw - , 10. con- 
Pan ae Eh the pipe cade the hour, 
so that; upon receiving a notice io longér’ 
supply the gas, tho y may cut off the 
supply completely from ithe house... ; 

Where, therefore, a fire occurrediu an uninhabited 
house, owing to the escape of gas, a previous 
notice having been givénto the gas company, that 
no farther supply’ was wanted, and it appeared 
that there was a stop-cock inside the house, 
which if turned, the eseape could not. have taken 
Place., Held,tbat the owner of the house could 
not recoyer pgeinet the company. for the damage 


done by the fire. ; 
Held, also, that the general issue raised this de- 


‘Tue declaration in this .case stated, that 
the rave wd was possessed ef a house, 
and that thedefendants were possessed of 
large quantities of dangerous gas, and 
that the defendants took se:little and such 
bad care of it, that it passed into the house 


of the plaintiff. and exploded, and damaged | 


the plaintiff’s house. Plea; net puilty. 
At. the .trial,, which took place before 
ene J;, at. the gprs ey at 
iv ol, in 1845, it: ap at the 
Taint was the owner 9 house which 


ad been let out to successive tenants, the |' 


last of whom had. been .in possession for 
about two years, the house having been 
supplied with gas by the defeudants dur- 
ing the: whole term of his tenancy, by 
means of pipes and fixings, which were 
put up ana ifised within the hoyse, at the 
expense of the plaintiff, the landJord, and 
all of which were his property, The last 
tenant had, quitted the shouse, about ten 
days before.the explosion took place. 
Previously to his quitting, he gave notice 
to the company that no further supply 
Would be wanted by. him, and requested 
them to remove the lamp from the dining 
room, whieh,was his property. The plain- 
tiff left the house in the care of a servant 
on the 21st March, and there was no ap- 
pearance af pawn, having been left im- 
properly, and there was no smell of gas 
inthe house, No explapation was given 
as to,the.mode in which the eseape of gas 
or the explosion,which took place on the 1st 
April, was occasioned ; but it might fairly 
be-inferred, that the\inside pipe, between 
the gas meter and the burner, had been 
cut by ‘some wrong-doer during the time 
the House “was empty. The mode by 
which the gas was conveyed to the house, 





-was, by a tube or pipe, which commuui- 
cated withthe main in the street, and. which 
passed through the outer walls into the 
meter, and from this supplied: two lamps 
an the house, to each of which it was fitted. 
There was a:stop-cock to each, between 
the inside of the wall and the meter, of 
which the tenant had the key, and he 
could stop the gas enterimg the house, if 
such stoppage: was required ; but the com- 
pany had ne stop-cock to the .gas on the 
outside of the meter. Upon this evidence, 
the learned judge cule, glint no neglect 
of any duty cast by law upon the  defend- 
ants had been shown; and the plaintiff 
was. accordingly non-suited. A xule hay- 
ing been obtamed on the part of the plain- 
tiff calling upon the detendants to show 
causé why the nonsuit should not be set 
aside, and:a new trial had on the ground 
of misdirection. 


Palfourd; Set;'t:; showed cause: 


Sir PF. Wilde, Serjt., argued in sup- 
port of the rule. it : 
Our. ad vult. 


Tuxpat, C. J., delivered the judgment 
of the court—The pldintiff in’ this case 
having been nonsuited upon a trial that 
came before my brother Creswell, at the 
Liverpool assizes, a rule to show cause 
was granted, why such a nonsuit should 
not be set. aside, and a new trial had, on 
the ground of misdirection. The’ decla- 
ration stated, that the. plaintiff was pos- 
sessed of a house, and that the defendants 
were possessed of large quantities of dan- 
gerous gas; and that this the defendants 
took so little and such bad care of, that it 
passed into the house of the plaintiff, and 
exploded, and damaged the plaintiff’s 
house. There was upon the record a 
general issue of not guilty 3 and the learned 
judge ruled, on the evidence brought for- 
ward, that the injury was not occasioned 
by the neglect of any duty cast. by law 
upon the company. We think, an the facts 
produced atthe trial, such direction was 
right. The laintift’ was the owner of a 
house which had been ‘let out to’ succes- 
sive teriants, the last of whom had been 
in possession for about two years, the 
house having been supplied with gas by 
the defendants during the whole term of his 
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tenancy by the means of pipes and fixings, 
which i put up pid fixed Within the: 
House at’ the exp of the plaintiff, the 
landlord, all of which were ‘his property.’ 
The last teriant had quitted the ‘ house 
about ten days’ before the explosiot’ took 
plate. Previously to his quitting, he gave! 
notice to the comparty that no further sup- 
ply would be wanted “by him, and te- 
quested them to femove the lamp from’ 
the dining room, which was his’property. 
The plaintiff left: the house in the are’ of 
4 servant on the 28th March, and’ there 
Was nd iappedrdnée’ of the pipe’ having’ 
been left ‘impropettly, ‘and there was'no 
smell of gas in the house. No explanation. 
was 'given ‘asi to'thie mode in which the es- 
cape of the gas'or the explosion which took 
place on the 8th’ April} was’ occasioned ; 
but it might fairly be inferred, that the m- 
sidé pipe, between the gas meter’and the’ 
burner, had been cut by some wrong- 
doer, wha liad entered the house’ dtiring 
the time jt was empty, and during the in- 
térval Betweeti those diys, The ‘mode 
by which ‘the gas was cotiveyed to the 
house, was by a tube or pipé, which com- 
municated’ with the main in the street, 
which passed through the outer walls into 
the meter, ahd from thence supplied two 
lamps in the house, to each of which it 
was fitted. “There was 4 stop-cock to 
each, between the’ itiside of thé wall and 
the meter, of Which thé tenant had the key, 
and he could stop the gas entering the 
house altogether, if such stoppage was ‘re- 
quired ; but the company had no stop- 
cock to the gas on the outside of thé me- 
ter. On the’ patt of the plaintiff, it was 
contended, that’ it Was the diity of the de- 
fendants, on notite by any tenant of the 
house that the supply of gas was no longer 
wanted, to turn off the gas completely 
from thé house ; that they had no right 
to introduce the gas into thé house’ after 
such notice; and that, if an outer stop- 
cock in the street was absolutely neces- 
sary for the purpose, it was their duty’ to 
have provided suchstep-cock accordingly ; 
and if such, duty, was cast by law on the 
defendants, the direction of the learned 
judge was undoubtedly wrong, as ‘fo’ sich 
stop-cock was provided. On luoking at'the 
act utider which this company was formed, 
nO such direction appeats to have: been 
given to the company by the" legislature, 





though it appeared in evidence that a dif- 
ferent company had been formed in’ the 
same town, and that such eompany had’ 
used’ an‘ outer stop-cock im the same way ; 
but'they had ho obligation, as it appéars 
to us; to’ ‘do s0'; and ‘as the legislavare is 
silent on this point, the common law ‘would 
impose ‘ho précise duty on the defendants; 
or any othér’ duty than that which vis ex~ 
pressed it the doctrine generally held, 
the duty of using proper and ‘sufficient’ 
care inf the supply of gas. Now, looking 
to the liability of the defendants’ ii this: 

int of view, it appears to ue that the 
injery sustained by the’ plaintiff isnot 
solely applicable to the want of dee care 
on the part of the defendants, but that the 
plaintiff has by his own voluntary ‘dct, 
been contributory to it himself. ‘The plait. 
tiff knew that the pipe which brought the 
gas into the house, still remained as'before, 


with the stop-cock int the: ittside of ‘the 
house, which would prevent the gas from 


being supplied to the house if: 1 
inedod off and the house lh 
a tenant, was under ‘his: own charge and 
care. We think, therefore, the plaintiff 
was himself wanting im ordinary ¢aré, in 
not seeing that the stop-cock ‘in the mside: 
was closed, whieh would effectually have 
prevented the gas from escaping, and this 
defence, in accordanee with the decision 
im the case of Bridgev. The Grand June 
tion Railway, 3 Mee. & W. 244, can be 
made under the general issue; We there - 
fore, think the nonsuit right and the rule 
for setting it aside mitt” be awenargea. 
, Rule discharged. 
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ASSIGNEE——-BIDDING AT ‘SALE ‘OF -BANK- 
wie RUPE’S “RFPEOTS, lor. 

vin Podt dogunenoiisoly Lrrever 
Where an assignee, withont leave, bids ‘at’ the 
sale ‘by auction of the bunkrapt’s property,’ al- 
though for the ‘Bipon of raising the biddiigs 
‘netely, the couft will direct a resalé, ordering 
such assignee té multe ood the difftrence, if atty, 

between thie résults‘of tHe 'two' dilfes. °"'- 
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the bankrupt, for the purpose of obtain- 
ing the order of the court that the assignee, 
who had bought in part of the ;bank- 
rupt’s property at sale by auction, might, 
be held to his bargain. The bankrupt 
was the proprietor of an hotel in the Hay- 
market, which was held subject to a mert- 
gage. The hotel had been advertised for 
sale by ‘public auction, and -at. this, the 
biddings had been offered up to 6001, one of, 
the assignees (the respondent) bade 650/., 
A. protest was entered by the mortgagee 
against the right of the assignee to bid at; 
all, without leave of the court. The as- 
signee ultimately bade 670/. for which 
sum the hotel was knocked down to him. 


Ss » for. the petitioner, cited ex 
parte Lewis, 1 Glyn & J. 67. - 


Forster, forthe mortgagee, cited ex parte 
Guddon, 3 Monk, D. & De G. 302. 


Swanston and Rogers, for the respon- 
dent, (the assignee.) The bidding had 
been bona fide for the benefit of the estate. 


The Carer Jupee inquired whether the 
respondent wished for a re-sale. 
The counsel stated that he did. 


The Curer Jupce.—Then let the pro- 
perty be re-sold, and let the assignee 
make good such loss, if any, as may. be 
occasionéd by the re-sale. 
—_—_—_———————————XKS—= 


NOTICES OF NEW BOOKS. 


Tue Orrice of Surrogate, Surrogates, and Sur- 
roGATEs’ Courts, and executors, administrators 
and guardians, in the State of New-York—A 
compilation.of the statutes andasummary of the 
judicial decisions ofthe State of New-York, relat- 

. ing tothe affice of surrogate, the proving of wills, 
the granting of probate, adinjhistration and guard- 
ianship, and the rights, dutiés and liabilities of exe- 
cutors, administrators and guardians, arranged 
in the form of/a-treatise. By Isaac: Darron, 
Counsellor at law, withan Appendix, containing 
several decisions upon the above named subjects, 

. notelsewhere reported, and Forms andPrecedents 
for Practice in the Surrogates’ Courts, and for the 
use of executors, administrators and guardians. 
New- York: Banxs, Goutp & Co., 144 Nassau- 
st.; Vay Norpen &, Kine, 45 William-st— 
Axnany: Gouup, Banks &Gouxp, 


Tuts is a work that has long been want- 





ing in the, profession, The object of the 
author is#hus expressed in his preface, 
“There has not been heretofore any 
complete compendium of the law: of this 
state, relating to, the office. of surrogate, 
and the rights, duties and liabilities of ex- 
ecutors, administrators and guardians. 
The want of sucha compendium has been 
frequently expressed, and this: want the 
following pages are intended also to supply. 
__“ The book consists, as its title indicates, 
of the statutes and a symmary of the ju- 
dicial decisions of New-York, having re, 
ference to the subjects which it proposes 
to consider, with directions. and sugges- 
tions for practice in the surrogates’ courts, 
and for facilitating the safe. performance 
of their duties by executors, administra- 


|tors and guardians, The whole, is ar; 


ranged in the form of a treatise, and ye- 
course has been freely had to, the, stand- 
ard elementary authors, for such rules of 
law other than those expressly laid down 
in the statutes and decisions..which haye, 
been mentioned, as were deemed applica- 


‘ble to the subjects within the immediate 


scope of the work, and requisite to be in- 
cluded to complete the design. with which 
it was undertaken, The elegant, learned, 
and comprehensive treatise of Mr. Wil- 
liams, on the law of executors and admin- 
istrators, and Mr. Troubat’s véluable notes 
to the American edition of that treatise, 
have contributed important aid in this par- 
ticular.” weg 

We have examined the work with 
some attention, and we think that, Mr. - 
Dayton has presentéd to the. profes- 
sion a very valuable book.. Whatever. 
change may be made by the new constitu- 
tion with reference to the office of. surro- 
gate, Mr, Dayton’s Book will haye to be 
consulted in aJl matters connected, with 
the administration of the effects of a tes+ 
tator or intestate, It is certainly the best 
book on this subject extant, and will, 
we have no doubt, be found in the office 
of every practising lawyer, 





HUNT’S MAGAZINE. 


' Weare glad to find this work finding its 
way into the lawyer’s office as well as the 
merchant’s. The number for January, 
fully supports the reputation it has so 
justly acquired, 





